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1. Introduction: 

Sentencing is an intricate issue in the criminal justice process as it has serious repercussions 

on the right to life and personal liberty of the convict. Criminal liability entails punishment 

and it is the duty of every criminal court to suitably punish the offender. Although, 

punishment is prescribed by the legislature, the courts are guided by principles of sentencing 

in choosing an appropriate sentence for the offender.  Sentence as a judgment after conviction 

of the accused must be based on definitive guiding principles. The principles of sentencing 

take into account the age, character, past criminal record, the physical and mental conditions 

of the criminal and the circumstances of crime in choosing the appropriate sentence. As we 

are aware, the modern penological thoughts prefer reformatory approach over deterrence or 

retribution as the punishment is not considered an end in itself, rather a means to an end i.e. 

reformation and reintegration of the offender. This is more so where the offender is a young 

individual whom we consider full of potential for reform. In R v. Smith1 the English Court of 

Criminal Appeal has very aptly observed: 

In the case of a young offender there can hardly ever be any 

conflict between the public interest and that of the offender. The 

public have no greater interest than that he should become a good 

citizen. The difficult task of the Court is to determine what 

treatment gives the best chance of realizing that objective. 

In this module, the discussions veer around the issues pertaining to sentencing of a delinquent 

juvenile or a child who has come in conflict with law.2 India, being signatory to the United 

Nations Convention on Rights of the Child, 1989 (UNCRC), deals with juvenile delinquency 

under a separate legal mechanism embodied in the Juvenile Justice (Care and Protection of 

Children) Act, 2015 (JJ Act, 2015).3 Under the JJ Act, 2015 a “child in conflict with law”4 or 

                                                            
1 [1964] Crim L R 70. 
2 S. 2 (12) of the JJ Act, 2015, defines child as a person who has not completed 18 years of age andS. 2 (13) says 

that a “child in conflict with law” means a child who is alleged or found to have committed an offence and who 

has not completed eighteen years of age on the date of commission of such offence.  

S. 2 (35) declares that juvenile means a child below the age of eighteen years.  
3Article 39 of the UNCRC mandates the State Parties to ensure that: 

“(a) No child shall be subjected to torture or other cruel, inhuman or degrading treatment or punishment. Neither 

capital punishment nor life imprisonment without possibility of release shall be imposed for offences committed 

by persons below eighteen years of age; 
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a delinquent juvenile is not amenable to adult criminal justice system except in those cases 

where the child is in the age bracket of 16 to 18 years and has allegedly committed a “heinous 

offence”.5 For all other offences punishable with up to seven years imprisonment, there is a 

self-sufficient juvenile justice system which provides for “inquiry” into the alleged offence 

and there is no “adversarial trial” to determine the guilt or otherwise of the child.  Even in 

those cases where the child between 16 to 18 years has allegedly committed a heinous 

offence, there is a provision for two-stage assessment 6 to determine the delinquent child’s 

mental capacity to stand trial in a Children’s Court.7 Even if a decision to try a child in the 

age group of 16 to 18 years as an adult is taken by the Children’s Court, there are severe 

limitations placed upon the court’s discretionary power in choosing an appropriate 

dispositional order (sentence) for such a child.8Many countries in the world have placed 

statutory restrictions on sentencing discretion.9In 2005, the United States Supreme Court in 

Roper v. Simmons10 declared death penalty for persons below the age of 18 years 

unconstitutional.  

                                                                                                                                                                                         
(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or 

imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort 

and for the shortest appropriate period of time; 

 

(c) Every child deprived of liberty shall be treated with humanity and respect for the inherent dignity of the 

human person, and in a manner which takes into account the needs of persons of his or her age. In particular, 

every child deprived of liberty shall be separated from adults unless it is considered in the child's best interest 

not to do so and shall have the right to maintain contact with his or her family through correspondence and 

visits, save in exceptional circumstances; 

 

(d) Every child deprived of his or her liberty shall have the right to prompt access to legal and other appropriate 

assistance, as well as the right to challenge the legality of the deprivation of his or her liberty before a court or 

other competent, independent and impartial authority, and to a prompt decision on any such action.” 
4  Under S. 2 (13) of the JJ Act, 2015, a “child in conflict with law” means a child who is alleged or found to 

have committed an offence and who has not completed eighteen years of age on the date of commission of such 

offence. 

 
5 “Heinous offence” has been defined in S. 2 (33) of the JJ Act, 2015 to mean an offence for which the 

minimum punishment under the Indian Penal Code, 1860 or any other law for the time being in force is 

imprisonment for seven years or more.  
6See, S. 15 of JJ Act, 2015 whereby the Juvenile Justice Board (JJB) shall conduct a “preliminary assessment” 

and even if it decides that the child be tried in a Children’s Court, the Children’s Court may decide that there is 

no need to try the child as an adult and may conduct an inquiry as a JJB.  
7 Children’s Court means a court established under the Commissions for Protection of Child Rights Act, 2005 or 

a Special Court under the Protection of Children from Sexual Offences Act, 2012 and where such courts are not 

existing, the Court of Sessions having jurisdiction to try offences under the JJ Act, 2015.  See, S. 2 (20) of JJ 

Act, 2015.  
8See, S. 21, JJ Act, 2015. 
9See, for example the Criminal Courts (Sentencing) Act, 2000 and Criminal Justice Act, 2003 of England.  
10 125 S. Ct. 1183 (2005).   
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Persons above the age of eighteen years are amenable to adult criminal justice system and 

even if young age may be a factor in determining the quantum of punishment, theoretically, 

persons above that age may be punished with any punishment prescribed by law including 

death penalty.11It is also important to note at the very outset that the JJ Act, 2015 follows the 

same sentencing policy as that envisaged under the JJ Act, 2000 except where the child is 16 

or above, and the legal literature available for discussion on the sentencing policy of child 

offenders essentially refers to the latter Act.  

 

2. Learning objectives: 

After learning this module, the learner is expected to understand and analyse: 

                                                            
11Javed Ahmed AbdulhamidPawala v. State of Maharashtra, (1983) 3 SCC 39; Dhananjoy Chatterjee v. State of 

W.B., (1994) 2 SCC 220; Jai Kumar v. State of M.P., (1999) 5 SCC 1, Om Prakash v. State of Uttaranchal, 

(2003) 1 SCC 648; Shivu and Anr. v. Registrar General, High Court of Karnataka and Anr., (2007) 4 SCC 713;  

Vikram Singh and Ors. v. State of Punjab, (2010) 3 SCC 56; Atbir v. Government Of NCT of Delhi, (2010) 9 

SCC 1;  Mohd. Ajmal Amir Kasab alias Abu Mujahid v. State of Maharashtra, (2012) 9 SCC 1, Sonu Sardar v. 

State of Chhattisgarh, (2012) 4 SCC 97, are some cases where in spite of the young age of the convict the 

Supreme Court affirmed death penalty.  

 

Crime 

Accused aged 18 and above 
(Full responsibility)

Accused below 21 years 
Differential sentencing  on 

account of youth

Accused above 21 years 
Age is not considered an 

improtant  factor

Accused aged between 7 
and 18 (diminished 

responsibility)

Accused aged between 7-16
Dealt exclusively under the 

juvenile justice system

Accused in the age bracket 
of 16-18

For offences attracting up to  
seven years imprisonment, 

maybe  dealt as an adult

For offences punishable with 
up to seven years 

imprisonment, dealt 
exclusively under the 

juvenile justice system

Acused below 7 years (no responsibility)
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(a)  The rationale behind differential sentencing policy for child offenders.  

(b)  The legislative mechanism providing for a reformative penal policy vis-à-vis child 

offenders and the judicial response thereof.  

(c) The process and procedure to transfer the child offender to the “adult criminal justice 

system” and its consequences for the child. 

(d) The dispositional orders that may be passed by the JJB or the Children’s Court against 

a child offender.  

3. Rationale for differential sentencing of child offenders:  

While children can commit violent and deadly offences as those committed by adults, their 

culpability is different on account of their immaturity. Dispositional orders that may be 

passed against them should acknowledge that substantial difference. Psychologists have long 

attributed the differences between adults and children to either cognitive or psychosocial 

differences. Cognitive theories suggest that children simply think differently than adults, 

while psychosocial explanations propose that children lack social and emotional capabilities 

that are better developed in adults.12 

Psychological researches have demonstrated that children have a greater tendency than adults 

to make decisions based on emotions, such as anger or fear, rather than logic and 

reason.13 Studies further confirm that stressful situations only heighten the risk that emotion, 

rather than rational thought, will guide the choices children make.14 

The evidence from developmental neuroscience suggests the ability to think rationally and to 

differentiate between good and evil does not complete before the person is in early twenties. 

Maturing of the brain continues until the early 20s in those relevant parts that govern 

impulsivity, judgment, planning for the future, foresight of consequences, and other 

characteristics that make people morally culpable.15 This is the reason why it is now widely 

                                                            
12See, Elizabeth Cauffman and Laurence Steinberg, “(Im)maturity of Judgment in Adolescence: Why 

Adolescents May Be Less Culpable Than Adults,” Behavioral Science and Law, vol. 18, (2000), p. 742-43. 
13See, Thomas Grisso, “What We Know About Youth’s Capacities,” in Thomas Grisso and Robert G. Schwartz, 

(eds.), Youth on Trial: A Developmental Perspective on Juvenile Justice, (Chicago: University of Chicago Press, 

2000), pp. 267-69 
14See, Kim Taylor-Thompson, “States of Mind/States of Development,” Stanford Law and Policy Review, vol. 

14 (2003), p. 155. 
15  Paus, Tomas, Jay Giedd, et. al., “Structural Maturation of Neural Pathways in Children and Adolescents: In 

Vivo Study”, Science, 283 (1999).  
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recognised that a child offender requires a different approach from that which would be 

adopted in relation to an adult criminal16and underlines the need to have a differential 

sentencing policy for persons below the age of 18 years whose cognitive faculties do not 

reach complete state of development even in the early twenties. The principal aim of 

differential sentencing of child offenders is to prevent them from reoffending. Sentencing 

needs to show that the conduct of the child offender is not acceptable and should also address 

any other factors that may lead to reoffending in future. At the same time, the dispositional 

order passed on a child offender should also demonstrate the efficacy of criminal law and 

must restore the confidence of the society in rule of law.   

 

(Source: http://www.dhs.state.il.us/page.aspx?item=64924)  

4. Statutory limitations on sentencing of child offenders:Historical and Contemporary 

Perspective  

In every criminal trial resulting in conviction, the accused is to be punished in accordance 

with law after hearing him on the question of sentence.17However, in cases of child offenders 

found guilty of an offence, limitations may be placed on sentencing discretion of the courts.  

Limitations on sentencing of child offenders were incorporated through several legislations 

and the law  provided that instead of sentencing the accused to any punishment, he may be 

                                                            
16See, Principle 2.1, “Overarching Principles- Sentencing Youth”, Sentencing Guidelines Council, London. 
17See, Ss. 235 (2), 248 (2) 255 (2) of Code of Criminal procedure, 1973 (CrPC).  

http://www.dhs.state.il.us/page.aspx?item=64924
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released after admonition or on probation either under Section 360 of CrPC18 or under the 

relevant provisions of Probation of Offenders Act, 1958 (POA). 

The object of this salutary provision was to prevent child offenders (even the youth offenders 

up to the age of 21 years) from being sent to prisons where there is a greater likelihood of 

them coming in contact with hardened criminals and getting influenced by them. Having 

regard to the age, inter alia, a child offender might also be released after admonition if 

conviction is recorded for the offence of theft (including theft in a building), dishonest 

misappropriation of property or for any offence under the Indian Penal Code, 1860 (IPC) 

with not more than two years’ imprisonment or only with fine.  

The POA is a special law on the same lines and even wider in its scope than Section 360 of 

CrPC. The POA provided that a first time youth offender is not ordinarily sentenced to a 

prison term.19 In Rattan Lal v. State of Punjab20, the appellant, a young boy of 16 years of 

age on the date of commission of crime, convicted under Sections 354 and 451 of IPC with 

imprisonment for a period of six months on both the counts, was given the benefit of the POA 

even when on the date of judgment by the trial court, the Act was not in force in the District 

where the offence was committed.21It is important to note that once a person reaches the age 

of 18 years, his age is only relevant for the purpose of sentence and not for the purpose of 

                                                            
18See, S. 360 (1) of CrPC: “…..when any person under twenty- one years of age ….. is  convicted of an offence 

not punishable with death or imprisonment for life, and no previous conviction is proved against the offender, if 

it appears to the Court before which he is convicted, regard being had to the age, character or antecedents of the 

offender, and to the circumstances in which the offence was committed, that it is expedient that the offender 

should be released on probation of good conduct, the Court may, instead of sentencing him at once to any 

punishment, direct that he be released on his entering into a bond with or without sureties, to appear and receive 

sentence when called upon during such period (not exceeding three years) as the Court may direct and in the 

meantime to keep the peace and be of good behaviour….”. 
19 S. 6 of the POA reads thus:  “Restrictions on imprisonment of offenders under twenty-one years of age.—(1) 

When any person under twenty-one years of age is found guilty of having committed an offence punishable with 

imprisonment (but not with imprisonment for life), the court by which the person is found guilty shall not 

sentence him to imprisonment unless it is satisfied that, having regard to the circumstances of the case including 

the nature of the offence and the character of the offender, it would not be desirable to deal with him under 

section 3 or section 4, and if the court passes any sentence of imprisonment on the offender, it shall record its 

reasons for doing so. 

(2) For the purpose of satisfying itself whether it would not be desirable to deal under section 3 or section 4 with 

an offender referred to in sub-section (1) the court shall call for a report from the probation officer and consider 

the report, if any, and any other information available to it relating to the character and physical and mental 

condition of the offender”. 
20 AIR 1965 SC 444.  
21 The POA has been applied to youth offenders above the age of 18 years as well. Basikesan v. State of 

Orissa,AIR 1967 Ori 4.  
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determination of guilt.22Before the advent of the modern juvenile justice system in the year 

2000 by way of enactment of the JJ Act, 2000, the POA and Section 360 of CrPC had 

significant implications for children in matters of sentencing.  

Apart from POA and Section 360 of CrPC, the Children Act, 196023 and Children Acts 

passed by various States24placed limitations on sentencing and treatment of child offenders. 

The Juvenile Justice Act, 1986 (JJ Act, 1986) as well as the JJ Act, 2000 provided for 

differential sentencing and treatment of child offenders.  

In 1989, the  UNCRC provided that “States Parties recognize the right of every child alleged 

as, accused of, or recognized as having infringed the penal law to be treated in a manner 

consistent with the promotion of the child's sense of dignity and worth, which reinforces the 

child's respect for the human rights and fundamental freedoms of others and which takes into 

account the child's age and the desirability of promoting the child's reintegration and the 

child's assuming a constructive role in society.”25To facilitate the differential treatment of 

children in all matters concerning them including judicial proceedings and sentencing, the JJ 

Act, 2000 was given an overriding effect only by way of an amendment introduced in 2006. 

The JJ Act, 2015 retains this provision in its Section 1 (4). It is very significant to note that 

the JJ Act, 2000 and the JJ Act, 2015 do not use the term “sentence” or “punishment” and 

allow the JJB or the Children’s Court to only pass “orders” against a child found to be in 

conflict with law.   

5. Dispositional Orders that may be passed against a child in conflict with law: 

The JJ Act 2015 provides for two sets of dispositional orders that may be passed by the JJB 

and the Children’s Court depending on the nature of the offence allegedly committed by the 

child.  Age is also a crucial factor as children between 16-18 may be tried as adults if the JJB 

                                                            
22Ramji Missar v. State of Bihar, AIR 1963 SC 1088. 
23 The Act was applicable only in Union Territories.  
24 The Madras Children Act, 1920; The Central Province and Berar Children Act, 1928; The Bikaner Children 

Act, 1931; The Cochin Children Act, 1936; The Mysore Children Act, 1934; The Travancore Children Act, 

1945; The Jammu and Kashmir Children Act, 1945; The Bombay Children Act, 1928 (now 1948); The Punjab 

Children Act, 1949; The Hyderabad Children Act, 1951; The U.P. Children Act, 1951; The Saurashtra Children 

Act, 1954; The West Bengal Children Act, 1922 (now 1955) were passed by state legislatures dealing with the 

issues of care, custody, protection, treatment, maintenance, welfare, training, education and rehabilitation of 

neglected or delinquent children and also for the trail and punishment of young offenders.  
25 Art. 40 (1).  
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after preliminary assessment transfers the child to the Children’s Court and the latter also 

takes a decision to the same effect.  

For sake of convenience of discussion, the dispositional orders may be divided into two 

categories: firstly, dispositional orders passed by the JJB against children involved in petty, 

serious and heinous offences irrespective of their age and secondly, dispositional orders 

passed by the Children’s Court against children in the age group of 16-18 years on the date of 

commission of offence.   

5.1. Dispositional Orders by the JJB 

The JJB shall hold a time-bound inquiry in terms of Section 14 for every child in conflict 

with law who has been produced before it.  Such an inquiry shall be conducted for all 

children alleged to have committed offences irrespective of their nature or the age of the 

child. If the JJB, upon inquiry comes to a conclusion that the child brought before it has not 

committed any offence, it shall pass an order to that effect and if it appears to the JJB that 

such a child is in need of care and protection, it may refer the child to the Child Welfare 

Committee (CWC).26 

If upon inquiry the JJB is satisfied that a child below the age of 16 has committed a petty 

offence or a serious offence or even a heinous offence, or a child between 16-18 has 

committed a petty offence or a serious offence, the JJB may pass appropriate dispositional 

orders against such child as provided in Section 18 of the JJ Act 2015.27 

                                                            
26 S. 17, JJ Act 2015.  
27 S. 18. Orders regarding child found to be in conflict with law.- (1) Where a Board is satisfied on inquiry that a 

child irrespective of age has committed a petty offence, or a serious offence, or a child below the age of sixteen 

years has committed a heinous offence, then, notwithstanding anything contrary contained in any other law for 

the time being in force, and based on the nature of offence, specific need for supervision or intervention, 

circumstances as brought out in the social investigation report and past conduct of the child, the Board may, if it 

so thinks fit,—  

(a) allow the child to go home after advice or admonition by following appropriate inquiry and counselling to 

such child and to his parents or the guardian;  

(b) direct the child to participate in group counselling and similar activities;  

(c) order the child to perform community service under the supervision of an organisation or institution, or a 

specified person, persons or group of persons identified by the Board;  

(d) order the child or parents or the guardian of the child to pay fine:  

Provided that, in case the child is working, it may be ensured that the provisions of any labour law for the time 

being in force are not violated;  

(e) direct the child to be released on probation of good conduct and placed under the care of any parent, 

guardian or fit person, on such parent, guardian or fit person executing a bond, with or without surety, as the 

Board may require, for the good behaviour and child’s well-being for any period not exceeding three years;  



                                                                                             
 

11 
 

The dispositional orders under this section include: 

(a) Allowing the child to go home after advice or admonition. This shall be done after 

appropriate inquiry and counselling to the child and his parents/guardian.  

(b) Directing the child to participate in group counselling and similar activities. 

(c) Ordering the child to perform community service under the supervision of an organisation 

(e.g. an NGO) or institution or a specified person, persons or group of persons identified by 

the JJB. 

(d) Ordering the child or his parents/guardian to pay fine and in doing so the JJB shall ensure 

that in case of a working child, the relevant labour laws are not violated. 

(e) Ordering the release of the child on probation of good conduct and placing him or her 

under the care of parent, guardian, or fit person as defined in Section 2 (28) of the JJ Act 

2015. The parent, guardian or the fit person is required to execute a bond for the good 

behaviour and well being of the child. The maximum period for which a child may be put on 

probation cannot exceed three years.    

(f) Ordering the child to be released on probation of good conduct and placing him or her 

under the care and supervision of any fit facility as defined in Section 2 (27) of the JJ Act 

2015.  

                                                                                                                                                                                         
(f) direct the child to be released on probation of good conduct and placed under the care and supervision of any 

fit facility for ensuring the good behaviour and child’s well-being for any period not exceeding three years;  

(g) direct the child to be sent to a special home, for such period, not exceeding three years, as it thinks fit, for 

providing reformative services including education, skill development, counselling, behaviour modification 

therapy, and psychiatric support during the period of stay in the special home:  

Provided that if the conduct and behaviour of the child has been such that, it would not be in the child’s interest, 

or in the interest of other children housed in a special home, the Board may send such child to the place of 

safety.  

(2) If an order is passed under clauses (a) to (g) of sub-section (1), the Board may, in addition pass orders to—  

(i) attend school; or 

 (ii) attend a vocational training centre; or  

(iii) attend a therapeutic centre; or  

(iv) prohibit the child from visiting, frequenting or appearing at a specified place; or  

(v) undergo a de-addiction programme.  

(3) Where the Board after preliminary assessment under section 15 pass an order that there is a need for trial of 

the said child as an adult, then the Board may order transfer of the trial of the case to the Children’s Court 

having jurisdiction to try such offences. 
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(g) Ordering the child to be sent to a special home as defined in Section 2 (56) of the JJ Act 

2015, for a period not exceeding three years. The special home is under an obligation to 

provide reformative services to the child including education, skill development, counselling, 

behavioural modification therapy and psychiatric support during the stay of the child in the 

special home.  

If the JJB is of the view that placing the child in a special home shall not be in their interest 

or in the interest of other children in the special home, it may order the child to be placed in a 

place of safety as defined in Section 2 (46) of the JJ Act 2015.  

It is important to note that the JJB may also choose a combination of orders to be 

administered to a child found to have committed an offence.  

In addition to the orders abovementioned, the JJB may also pass orders in terms of Section 18 

(2) including orders to attend school or attend a vocational training centre or attend a 

therapeutic centre or prohibiting the child from visiting, frequenting or appearing at a 

specified place or to attend a de-addiction programme.  

Where the offence allegedly committed by the child in the age group of 16-18 is a heinous 

offence, Section 18 (3) of the JJ Act, 2015 authorises the JJB to pass an order of transfer of 

such child to the Children’s Court for trial as an adult. The order to transfer the child to the 

Children’s Court can be passed only after a preliminary assessment as provided in Section 15 

of the JJ Act, 2015 and aimed at assessing the mental and physical capacity of the child to 

commit such offence, his ability to understand the consequences of the offence and also the 

circumstances in which the offence was committed. If the JJB, upon preliminary assessment, 

is satisfied that the child should not be transferred to the Children’s Court to be tried as an 

adult, it shall proceed to deal with such child in accordance with the procedure prescribed for 

inquiry and may pass a dispositional order as provided in Section 18 of the JJ Act, 2015. It is 

important to note that the JJ Act, 2015 was silent on the question of orders that may be passed 

on a child in the age group of 16-18 years alleged to have committed a serious offence but not 

transferred to the Children’s Court  on account of mental and physical incapacity etc.. 

However, under Rule 11 of the Juvenile Justice (Care and Protection of Children) Rules, 
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2016 (JJ rules 2016)28, the JJB may proceed to pass orders against such child as provided in 

Section 18 of the JJ Act, 2015.  

5.2. Dispositional orders by the Children’s Court 

As mentioned earlier, the JJB may, after preliminary assessment, take a decision to transfer a 

child between the age of 16-18 alleged to have committed a heinous offence to the Children’s 

Court for trial as an adult. However, the Children’s Court may further decide about the 

mental suitability of the child to be tried as an adult and may take any of the following two 

courses:  

(a) It may decide that there is need for trial of the child as an adult in accordance with the 

provisions of the CrPC. In this case, it may pass appropriate orders after trial subject to 

Sections 19 and 21 of the JJ Act, 2015. In passing the dispositional orders, the Children’s 

Court is obligated to consider the special needs of the child, the tenets of fair trial, 

maintaining the child friendly atmosphere during trial.  

(b) The Children’s Court may decide that there is no need to try the child as an adult and 

thereupon may conduct an inquiry as a JJB and pass appropriate orders in accordance with 

the provisions of Section 18 of the JJ Act, 2015.  

Needless to say, Section 19 of the JJ Act, 2015 does not mandate imposition of “punishment” 

as may have been prescribed under the provisions of applicable penal law including the 

Indian Penal Code, 1860. This section contains four directions for the Children’s Court while 

passing dispositional orders where the child is found to have committed a heinous offence:  

(i) The Children’s Court shall send the child to a place of safety for any period that it deems 

appropriate.  

(ii) The Children’s Court shall ensure that the place of safety provides for reformative 

services including educational services, skill development, and alternative therapy such as 

counselling, behaviour therapy and psychiatric support. 

                                                            
28 The JJ Rules, 2016 were notified by the Government of India in the official gazette on September 21, 2016.   
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(iii) It must direct the Probation Officer or the District Child Protection Unit (DCPU) or a 

social worker to evaluate the progress of the child in the place of safety and to ensure that the 

child is not ill-treated in any form. 

(iv) The Children’s Court shall direct that a child in a place of safety, upon attaining the age 

of 21 years shall be transferred to jail (adult prison).29 

It has been emphatically observed by the Supreme Court (in the context of the JJ Act, 2000) 

that even if the JJB comes to the conclusion that a child offender has committed an offence, 

he cannot be sentenced and sent to a prison.30 It was further observed that Section 20 (of JJ 

Act, 2000) enabled the court to consider and determine the juvenility of a person even after 

conviction by the regular court and also empowered the court, while maintaining the 

conviction, to set aside the sentence imposed and forward the case to the JJB concerned for 

passing appropriate orders (sentence) in accordance with the provisions of the JJ Act, 2000. 

Even when the child in the age bracket of 16-18, who has allegedly committed a heinous 

offence, is transferred to the Children’s Court for trial, restrictions have been placed on the 

                                                            
29 S. 19. Powers of Children’s Court.- (1) After the receipt of preliminary assessment from the Board under 

section 15, the Children´s Court may decide that— 

(i) there is a need for trial of the child as an adult as per the provisions of the Code of Criminal Procedure, 1973 

and pass appropriate orders after trial subject to the provisions of this section and section 21, considering the 

special needs of the child, the tenets of fair trial and maintaining a child friendly atmosphere; 

(ii) there is no need for trial of the child as an adult and may conduct an inquiry as a Board and pass appropriate 

orders in accordance with the provisions of section 18. 

(2) The Children’s Court shall ensure that the final order, with regard to a child in conflict with law, shall 

include an individual care plan for the rehabilitation of child, including follow up by the probation officer or the 

District Child Protection Unit or a social worker. 

(3) The Children’s Court shall ensure that the child who is found to be in conflict with law is sent to a place of 

safety till he attains the age of twenty-one years and thereafter, the person shall be transferred to a jail: 

Provided that the reformative services including educational services, skill development, alternative therapy 

such as counselling, behaviour modification therapy, and psychiatric support shall be provided to the child 

during the period of his stay in the place of safety. 

(4) The Children’s Court shall ensure that there is a periodic follow up report every year by the probation officer 

or the District Child Protection Unit or a social worker, as required, to evaluate the progress of the child in the 

place of safety and to ensure that there is no ill-treatment to the child in any form. 

(5) The reports under sub-section (4) shall be forwarded to the Children’s Court for record and follow up, as 

may be required. 

30Kalu@Amit v. State of Haryana, (2012) 8 SCC 34. 
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Children’s Court as to the orders (sentences) that may be passed and the emphasis is on 

rehabilitation.  

Even after ordering the child offender to be placed in a place of safety, the Children’s Court 

is enjoined with a duty to keep track of his development and reformation process in case the 

term of stay in the place of safety lasts beyond the age of 21 years. In such cases, the  

Children´s Court shall devise a mechanism for follow up of the youth’s behaviour and 

conduct by the probation officer or the District Child Protection Unit or a social worker or by 

itself to evaluate if such child has undergone reformative changes and if the child can be a 

contributing member of the society and for this purpose the progress records of the child 

under sub-section (4) of section 19, along with evaluation of relevant experts are to be taken 

into consideration.31 This follow up mechanism is an important process in deciding the future 

course of action against the child sentenced by the Children’s Court which on the basis of the 

evaluation report may decide: 

(i) To release the child on such conditions as it deems fit which includes appointment of a 

monitoring authority for the remainder of the prescribed term of stay, or 

(ii) That the child shall complete the remainder of his term in a jail.  

The state governments are under an obligation to maintain a list of monitoring authorities and 

monitoring procedures for this purpose.  

A very important restriction on the Children’s Court’s power to deal with a child offender is 

that in no circumstance, a sentence of death or non-remissible life imprisonment shall be 

passed against child offenders. This translates into the maximum sentence of life 

imprisonment subject to remissions.32 

However, it is disheartening to note that the JJB and the Children’s Court are acting in a 

mechanical manner against the spirit of the JJ Act, 2015 in dealing with the cases of children 

falling in the age bracket of 16-18 years and accused of heinous offences.  The JJB seldom 

goes beyond the issue of nature of the offence and in all cases where a child below the age of 

                                                            
31See, S. 20 of JJ Act, 2015. 
32 S. 21 of JJ Act, 2015. Significantly, under S. 16 of the JJ Act, 2000, a child offender could not be awarded 

sentence of life imprisonment in any circumstance.  
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18 years but above 16 years is alleged to have committed a heinous offence, the case is 

transferred to the Children’s Court and the latter deals with such a child as an adult.  

 

 

  

 

 

 

 

 

 

 

 

 

 

 

The one of its kind case from Jhabua is not an exception; rather it depicts the stark realities of 

the working of the JJ Act, 2015. However, the JJ Act, 2015 and the intention of the 

Parliament cannot be faulted and if implemented in letter and spirit, the law will be able to 

achieve the delicate task of maintaining the balance between the society’s need for protection 

from offences and the need of a child to have another chance.  

Recently, a Children’s court in Jhabua district (M.P.), tried two minors as adults and convicted 

them to life imprisonment for committing murder on February 28, 2017.  

The matter dates back to December 5, 2016 when two 16-year old children attacked another 14 

year old child with a knife in broad daylight and inflicted eight wounds on the victim over a 

fight regarding money. The victim, a student of Class IX, was returning from school when the 

incident took place. The victim died within few hours of the incident at the government hospital 

in Jhabua and told his brother about his attackers before he died.  

The two accused were arrested the next day and weapons were seized from them. When the 

matter was brought before the JJB, a social investigation report was submitted by the probation 

officer stating that both the convicts were addicted to drugs and had also had a criminal history.  

Based on the report of the probation officer, the JJB handed over the matter to the Children’s 

Court on January 4, 2017 and the court sentenced them to life imprisonment on February 28, 

2017.  

However, an appeal was moved to the Madhya Pradesh High Court against the judgment of the 

Children’s Court on the ground that the latter had ignored to provide a proper care plan for the 

convicts, without following the procedure for their care till they attain the age of 21 and without 

fully appreciating the social investigation report while deciding the mental capacity of the 

children to commit the offence.  

Source: The Times of India, April 14, 2017 available at 

http://timesofindia.indiatimes.com/city/indore/hc-juvenile-conviction-

appeal/articleshow/58172510.cms 

 

 

http://timesofindia.indiatimes.com/city/indore/hc-juvenile-conviction-appeal/articleshow/58172510.cms
http://timesofindia.indiatimes.com/city/indore/hc-juvenile-conviction-appeal/articleshow/58172510.cms


                                                                                             
 

17 
 

Moreover, a child offender is not amenable to preventive detention laws in any circumstance 

and proceedings under Chapter VIII of CrPC cannot be instituted nor any order be passed 

under this Chapter.33 

A child who may have committed an offence in concert with one or more adult persons shall 

not be tried jointly with such adult. Even when proceedings are on in the JJB or the 

Children’s Court and it is found that any person, being inquired into or tried, is not a child, 

such person shall be tried separately and not with the co-accused child.34 

 A child below the age of 16 years who is found to be in conflict with law shall not suffer 

from any disqualification attached to conviction under such law. However, a child aged 16 or 

above, upon finding of guilt in terms of Section 19 (1) (i) of the JJ Act, 2015, will suffer from 

disqualification attached to conviction.  

 

 

  

6. Judicial approach to sentencing of child offenders:  

                                                            
33 S. 22, JJ Act, 2015. 
34 S. 23, JJ Act, 2015. 

Process of Dispositional Orders 

Child in Conflict with law brought before the JJB 

Inquiry as to age 
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offences
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Children's 
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Decision  not to try 
the child as an adult

Dispositional 
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S. 18

Inquiry if the child is found 
unsuitable for trial as an adult

Inquiry if the offence is petty or 
serious irrespective of the age of the 

child in conflict with law
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As stated earlier, sentencing court has a delicate task of balancing competing interests of the 

offender and the society at large. It is often argued that the sentence awarded to a child  

offender, like that for others, should be proportionate to the seriousness of the crime but it 

should impose only as much restrictions on liberty of the offender as is justified to deal with 

the risk of re-offending. We will now discuss firstly, the sentencing of child offenders for 

offences carrying death penalty or life imprisonment and secondly, sentencing for offences 

punishable with a term of imprisonment other than life imprisonment under the relevant penal 

law. This discussion is pertinent as although the Children’s Court is required to pass only 

dispositional orders, but the dispositional orders so passed may include a long period of 

incarceration in either a place of safety or a jail, in accordance with the punishment 

prescribed under the relevant penal law.  

6.1. No Death penalty or non-remissible life imprisonment to child offenders 

Significantly, death penalty or life imprisonment without possibility of release of the child 

offender has been completely barred from the sentencing options available to the JJB or the 

Children’s Court under the JJ Act, 2015. The position was slightly different under the JJ Act, 

2000 as even life imprisonment of any kind (remissible or non-remissible) was completely 

barred. This is in consonance with the Article 37 (a) of the Convention on the Rights of the 

Child which stipulates that Capital Punishment or life imprisonment without possibility of 

release shall not be imposed for offences committed by persons below eighteen years of age. 

However, condemning a child offender to life imprisonment without parole or possibility of 

release is a sentencing practice still in vogue in many jurisdictions. In the United States, for 

example, dozens of 13- and 14-year-old children have been sentenced to life imprisonment 

with no possibility of parole after being prosecuted as adults. A study carried out by the 

Equal Justice Initiative (EJI) has documented seventy three cases wherein children aged 13 

and 14 years  have been awarded non-remissible life sentences and therefore, have been 

condemned to die in prison.35 

In India, generally, any ambiguity with regards to the age of the offender has always been 

resolved in favour of the offender and in such cases the courts have extended to the child the 

benefit of the juvenile justice legislations. The benefit of youth has been extended 

                                                            
35http://eji.org/reports/cruel-and-unusual (accessed on 25/09/2016) 

http://eji.org/reports/cruel-and-unusual
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retrospectively in those cases where the same could not be availed due to any reason 

whatsoever. It is also significant to note that a child can take the plea of juvenility for 

differential treatment at any stage of the sentencing process including before the Supreme 

Court.  

But there are notable exceptions to this principle of youth moulding the sentencing discretion 

and a court determined to “weed out criminality” may choose to weed out the criminal even if 

arguably a child.  In Ram Deo Chauhan v. State of Assam36, the appellant was denied the 

benefit of the JJ Act, 1986 despite raising the plea of young age and was awarded death 

penalty. The Supreme Court, though noted that age of the accused-appellant has not been 

determined conclusively, observed that awarding of lesser sentence only on the ground of the 

appellant being a youth at the time of occurrence cannot be considered as a mitigating 

circumstance in view of the findings that the murders committed by him were most cruel, 

heinous and dastardly. Even the review petition against this judgement was dismissed by a 

majority of 2:1 with sole dissenting opinion of Justice K.T. Thomas who was of the view that 

in absence of a conclusive proof of the age of the appellant that he was not a child, death 

penalty shall not be awarded.37A mercy petition filed by the condemned accused was 

accepted by the Governor of Assam and his death penalty commuted to life imprisonment. 

However, a writ petition filed by the family members of the victims set aside the orders of the 

Governor and Ram Deo was again on death row.38Another review petition against this order 

was disposed giving an option to Ram Deo to approach appropriate authority for age 

determination afresh.39A legal battle that ensued in the JJB and the High Court of Assam 

finally determined that Ram Deo Chauhan was a child on the date of the offence and he was 

finally released from prison in 2011 after having spent 18 years of his youth in adult prison.40 

In Hari Ram v. State of Rajasthan and Anr.41, the accusedhad committed offences punishable 

under Sections 148, 302, 149, 325 /149 and 323 /149 of the IPC on 30.11.1998. The date of 

birth of the accused was 17.10.1982. The medical examination of the accused conducted by 

                                                            
36 (2000) 7 SCC 455. 
37Ram Deo Chauhan @ Raj Nath v. State of Assam, (2001) 5 SCC 714.  
38Bani Kant Das and Anr. v. State of Assam, Writ Petition (Civil) No. 457 of 2005 (decided on May 8, 2009).  
39Ram Deo Chauhan v. Bani Kant Das, Review Petition (Civil) No. 1378 of 2009 in Writ Petition (Civil) No. 

457 of 2005 (decided on November 19, 2010).  
40 Assam High Court, PIL No. 39/2011 (decided on August 9, 2011).  
41(2009) 13 SCC 211. 
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the Medical Board indicated his age to be between 16-17 years when he committed the 

offence on 30.11.1998. The High Court held that on the date of the incident the accused was 

about 16 years of age and he was not a juvenile under the 1986  Act and the provisions of 

2000 Act were, therefore, not applicable to him. The Supreme  Court set aside the order of 

the High Court and held that the accused had not attained the age of 18 years on the date of 

the commission of the offence and was entitled to the benefit of the JJ Act, 2000, as if the 

provisions of Section 2(k) thereof had always been in existence even during the operation of 

the 1986 Act by virtue of Section 20 of the JJ Act, 2000  as amended by the Amendment Act 

of 2006 and accordingly remitted the case of the accused to the JJB, Ajmer, for disposal in 

accordance with law.42 

Recently, in Mahendra Singh and Ors. v. State of Rajasthan43, the Appellant was convicted 

for the offences under Sections 148 and 302 read with 149 of IPC. On behalf of the Appellant 

Mahendra Singh, the only point argued before the Supreme Court was that it was apparent 

from the lower Court’s record that the Appellant was aged 17 years on the date of the 

incident and that he had already underwent imprisonment of more than ten years. It was 

contended on behalf of the Appellant that in view of the law laid down in the case of Hari 

Ram v. State of Rajasthan and Anr.44 the benefit of JJ Act, 2000 should be extended to the 

convict Mahendra Singh, though he was aged above sixteen years but less than eighteen years 

on the date of incident and not a juvenile under the JJ Act, 1986. The Supreme Court noted 

that since it is not disputed that Appellant Mahendra Singh was less than eighteen years of 

age on the date of incident, he is entitled to the benefit of Section 20 of JJ Act, 2000 to be 

dealt with by the JJB.  

Beyond the threshold of 18 years, the offender is liable for all kinds of punishment under the 

law including death penalty.45 

6.2. Sentencing of child offenders to non-life custodial term  

We have discussed earlier that under the JJ Act, 2015, it is possible for the Children’s Courts 

to order a child accused found guilty of a heinous offence to undergo a prison term. The 

                                                            
42 See also, Subodh Nath and Anr. v. State of Tripura,  (2013) 4 SCC 122. 
43 2015 (13) SCALE 599. 
44(2009) 13 SCC 211. 
45Sonu Sardar v. State of Chhattisgarh, (2012) 4 SCC 97; Deepak Rai v. State of Bihar, (2013) 10 SCC 421; 

Shabnam v. State of U.P, (2015) 6 SCC 632.  



                                                                                             
 

21 
 

Supreme Court has laid down certain broad guidelines to be followed in choosing an 

appropriate sentence but there is hardly any indication as to the effect of young age of the 

convict on sentencing discretion. A sentence generally depends upon the gravity of offence 

and the past criminal history of the accused but youth of the convict is also a factor affecting 

the quantum of punishment. However, sentencing of youth offenders has not been adequately 

discussed by the Supreme Court for offences not punishable with death penalty or life 

imprisonment. There are only sporadic observations of the courts to the effect that youth of 

the convict is a relevant factor in reducing the rigour of the sentence. In Lingala Vijay Kumar 

v. Public Prosecutor46, appellants, seven in number and aged around 17 years,  anxious to 

relieve suffering of poor, were convicted for having committed dacoity in a Bank and were 

awarded sentence of 2 ½ years’ imprisonment which was enhanced to seven years’ 

imprisonment by the High Court. On an appeal against the enhancement of sentence, the 

Supreme Court, although did not interfere in the sentence, directed the prison authorities to 

treat the youth convicts compassionately allowing them opportunities of improving 

themselves and nourishing their minds with wholesome reading so that on return to the 

mainstream of the society they are able to turn a new leaf retaining the flavour of their self-

sacrificing spirit to change the “unjust world order”.  

However, there are instances where in spite of a plea of juvenility having been successfully 

taken, the Supreme Court has bypassed the salutary principles of juvenile justice in 

sentencing in the name of other considerations such as protection of women in the society. In 

Ajhar Ali v. State of West Bengal47, the appellant who was found guilty of having outraged 

the modesty of a girl by forcibly kissing her and was awarded six months prison term, was 

denied the benefit of the POA or the JJ Act, 2000 even when it was proved that he was 16 

years old on the date of the offence. Declaring the accused-appellant a “road side Romeo”, 

the Supreme Court refused to extend the benefit of the JJ Act, 2000 on the ground that the 

punishment awarded was at the lower threshold and that it maintains the balance between the 

rights of the accused and the concerns of the society for protection of women from such 

offences. This was done even after the clear finding of the Supreme Court in Hari Ram v. 

                                                            
46 (1978) 4 SCC 196.  
47 Criminal Appeal No. 1623 of 2013 (decided on October 13, 2013).  
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State of Rajasthan and Anr.48, that the JJ Act, 2000 shall have overriding effect over any 

other law applicable to the child who is found to be in conflict with such law.49 

Young age and clean past record are relevant factors in reducing the sentence.50These 

principles, it is hoped, shall be followed by the Children’s Courts in choosing an appropriate 

sentence for child offenders in the age bracket of 16-18 years.  

7. Need for non-institutionalised and individual treatment of child offenders: 

Traditionally, the legal provisions providing for non-institutionalised treatment of child 

offenders were not frequently invoked by the courts in India. This resulted in complete lack 

of individualised treatment of child offenders. Although the sentencing considerations and 

options changed for good after the JJ Act, 2000 came into force, it is feared that the transfer 

of children in the age bracket of 16-18 years to the adult criminal justice system will 

inevitably bring in the elements of adult sentencing in the realm of juvenile justice.  

All child offenders, found guilty of an offence not punishable with death penalty or life 

imprisonment, must be given the benefit of probation even if the same is not asked for. Child 

offenders released on probation should be placed under constant supervision of probation 

officer, an adult family member or a voluntary organisation. Detention in Special Homes or 

similar institutions should be used as a last resort and only when the same is in the best 

interest of the child.  

As noted earlier, children in the age group of 16-18, who are accused of a heinous crime, are 

to be tried in the Children’s Court.  The Children’s Court should be guided by the same 

principles vis-à-vis such child offenders that are applicable to the delinquent children below 

the age of 16 years. Before making any dispositional order, the Children’s Court must require 

a mandatory Social Investigation Report (SIR) prepared either by probation officer or the 

investigating officer (police officer who has conducted investigation in the case), to enable it 

to pass an appropriate order. The SIR should include all the relevant information about the 

family, social, economic, educational and psychological background of the youth offender. 

The SIR should also specify all life events of the child offender which might have a bearing 

                                                            
48 (2009) 13 SCC 211. 
49See, S. 1 (4) of JJ Act, 2000.  
50Kaka Singh v. State of Haryana, AIR 1995 SC 1949.  
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on his criminality such as abuse and victimisation. Courts sentencing a child offender should 

adhere to the spirit of the international conventions which emphasise on the importance of 

avoiding “criminalisation” of young people whilst also ensuring that they are held liable for 

their crimes. Wherever possible, child offenders should be made to take part in repairing the 

damage that they have caused to the victim. Recognition of harm caused to the victim and 

understanding that their act was not acceptable is key to sentencing of child offenders. Citing 

the example of Criminal Courts (Sentencing) Act, 2000 of England, the Committee on 

Reforms of Criminal Justice System (the Malimath Committee) has recommended non-

institutionalised treatment of child offenders to bring about positive psychological changes in 

them and to prevent reoffending.51The draft National Policy on Criminal Justice 52 recognises 

that “given the vast number of youth in India’s population, the National Policy on Criminal 

Justice has to necessarily focus on youth for any degree of success.”The report emphasises on 

bringing about radical changes in the law and practice of sentencing generally to ensure that 

sentencing serves the cause of criminal justice. It suggests that sentencing guidelines may be 

statutorily framed to avoid inconsistencies in sentencing and to make it meaningful.53 

However, all this seems to be a wishful thinking as noted by the Supreme Court in Hari Ram 

v. State of Rajasthan and Anr.54 in the context of JJ Act, 2000: 

The said law which was enacted to deal with offences committed by 

juveniles, in a manner which was meant to be different from the law 

applicable to adults, is yet to be fully appreciated by those who have 

been entrusted with the responsibility of enforcing the same, possibly on 

account of their inability to adapt to a system which, while having the 

trappings of the general criminal law, is, however, different therefrom. 

The very scheme of the aforesaid Act is rehabilitatory in nature and not 

adversarial which the courts are generally used to. The implementation 

of the said law, therefore, requires a complete change in the mind-set of 

those who are vested with the authority of enforcing the same, without 

                                                            
51See, the report of Committee on Reforms of Criminal Justice System (March, 2003), Government of India, 

Ministry of Home Affairs, at pp. 173-174.   
52See, the report of the Committee on Draft National Policy on Criminal Justice (July, 2007), Government of 

India, Ministry of Home Affairs, at p. 41.   
53Id. at p. 19.  
54 (2009) 13 SCC 211. 
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which it will be almost impossible to achieve the objects of the Juvenile 

Justice Act, 2000. 

8. Summary: 

Although there is no globally followed threshold, persons up to the age of18 years are 

considered child offenders. Modern neurological science has shown that the part of the brain 

which helps us in thinking rationally and in controlling our emotions does not mature till the 

age of 24. This calls for a differential sentencing policy for the child offenders with the prime 

object of reformation and rehabilitation. However, the societal need of protection from crime 

and to deter others from committing crime cannot be lost sight of.  

In India, the legislative policy generally seems to give child offenders another chance in life 

by providing for admonition, probation and other reformative sentences in lieu of a prison 

term. However, the traditionalist view that it is the seriousness of crime and not the youth of 

the accused which affects exercise of judicial discretion in choosing an appropriate 

punishment shall affect the sentencing discretion for children between the age bracket of 16-

18 years. That is why, although young age of the offender is considered a relevant factor in 

sentencing decisions, it is not decisive and the Supreme Court has, in the past, not hesitated to 

award death penalty to youth offenders even when it was not conclusively proved that they 

had completed the age of  18 years on the date of occurrence of crime in order to respond to 

the “collective conscience of the society” or “to meet the ends of justice”.  

The general principles that emerge from our discussion on sentencing of child offenders may 

be summarised as follows: 

(1) Principle of primacy of reform- Deterrence and retribution should be subservient to 

consideration for reform in the dispositional orders passed against a child offender.  

(2) Principle of fresh start- Adequate opportunities for rehabilitation should be made 

available to the young convicts once they are out of prison after having served their sentence.   

(3) Principle of incapacity- The courts should recognise that psychologically, emotionally 

and cognitively, children are immature which contributes to offending. Merely because a 

child has committed a heinous crime, is no ground to infer mental maturity and competence.  
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(4) Principle of the best interest of child-Sentencing discretion should be exercised keeping in 

mind the best interest of the child.  

 

Self-check exercise 

1- Why are child offenders treated differently in the criminal justice system? Explain. 

2- Discuss the legislative policy in dealing with the child offenders.  

3- Can a child offender be awarded death penalty? Discuss with the help of relevant law and 

policy.  

4- Critically examine the approach of the courts in India in choosing appropriate order 

(sentence) for a child offender. 

5- What dispositional orders may be passed against a child offender in the age bracket of 16-

18 years if convicted for a “heinous offence”?  


