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Learning Outcome: 

 To explain before the  learners the importance of 

sanctions in a given society. In addition to this the 

readers will be able to appreciate the difference 

between the formal and informal sanction and their 

role in maintain the social order. 

 To acquaint the learners about the various punishments 

and the objectives underlying such infliction of 

punishment. 

 To expound before before the learners merits and 

demerits of each philosophy behind infliction of 

punishment. 

 To develop a critical thinking amongst the learners 

about the form and extent of punishment  which is 



    
 
 

 

ideally required in contemporeary times. 

Prerequisites Definition of crime and criminals as formulated in various 

societies at different point of time. In addition to this 

definitions of punishments given by different sociological 

philosophers will equip the learners for better understanding 

about the objectives of punishments so inflicted. 

Key words 

 

Sanction, Retribution, Utilitarianism, Deterrence, 

Reformation, Prevention, Restoration 

 

Backdrop:  

Since the very inception of the societies “crime”  and “punishments” are integral part of them. 

Though  the concept of “crime” and the “punishments” given thereto differ in different time 

periods. As far as  punishments are concerned they are to be taken as the eventual reaction to the 

criminal and deviant behavior in every civilization. In human civilizationat different stages of 

and at a different point of time, different societies have always exhibited different reactions to 

crime and criminals. 

 It is not only that the  humans  respond to any harm committed to them or their loved ones, but 

such a behavior can also be seen in animals. For  example, if you step on  a dog’s  tail the most 

probable reaction would be that it will bite the person. The same is with the case with a  person  

hitting the bee hive. Therefore,  the idea of punishing the wrongdoer is an innate response both 

of animals as well as humans. But, in humans the idea of inflicting punishment cannot be an 

impulsive reaction to any harm done by the wrongdoer unlike animals. The purpose and form of 

punishment to be inflicted is to be a more rationalized process unlike animals.  

As also mentioned aforesaid, in order to control the behavior that is in violation  of the societal 

norms, all societies and social groups build up the mechanism of which sanctions forms a very 

important institution. These sanctions can be categorized into formal and informal sanctions 



    
 
 

 

which further can be subdivided into positive and negative sanctions. This categorization is 

based on their  forms and sources.  

 

Sanctions as a tool for social control compel the Individuals to abide by the social norms through 

the fear of reactions of the society , and through these external sources the social control is 

accomplished.  Punishments  are negative formal sanction and are inflicted by the State or by 

some authorized formal organizations.  Punishment as an important tool for maintaining the 

social control are devised to impose pain. The pain so inflicted varies from trivial inconvenience 

i.e. fines to imprisonments and major punishments such as death sentences. The degree of pain 

so inflicted varies with the purpose that the punishment is going to serve. A wide varieties of 

purposes are served through these punishments which may include, firstly, re-substantiating the 

collective values; secondly, shielding the society through the physically incapacitating of the 

wrong doers; thirdly, deterring,not only the convicted individuals from repeating the same 

offence but also causing fear of punishment in the like minded people. In addition to this, these 

are some punishments such as compensation to the victims which are formulated for a rationale 

which is restorative.  

Sanctions

Formal

Positive:Rewards such 
as promotions , bonus, 

Awards/medals 

Negative : Punishments 
such as fines, 

forfeitures, probation, 
incarceration,death etc

Informal

Positive: Rewards such 
as kiss/hugs, praise, 

respect, trust

Negative : Punishments 
such as gossip, ridicule, 
ostracism, street justice



    
 
 

 

The present module deals exhaustively with various punishments and the underlying objectives 

of such punishments. 

1.0.Introduction:  

 

The infliction of punishment for misconduct and deviant behavior, thereby violating the 

social norms is an ubiquitous phenomenon over time and place. It is always extreme types of 

emotions that characterize societal reactions to the phenomenon of crime. A criminal may 

come to ‘be described as a monster or be pictured as a hunted animal or the helpless victim of 

brutality’. 1 Therefore, punishment and methods of inflicting the punishments are  the 

reflection of  how the wrongdoer is to be dealt as against ‘collective will of society’ or the 

State. 

Primarily, underlying philosophies such as, deterrence, retribution, restoration, rehabilitation 

or incapacitation and forms of punishment decides it’s varying nature.  During the middle 

ages (1200- 1600), the punishments were of retributive nature. Individual freedoms were 

dominated by superstitions and were eclipsed with divine rules. Therefore, the most brutal 

forms of punishments were in use. These brutal punishments were not only socially accepted, 

but also supported by religious sanction.  

 

                                                            
1 Johnson, Elmer Hubert, Crime, Correction and Society, Homewood, Illinois.: Dorsey Press, 1974,p.3.  



    
 
 

 

 

 

But, with the progression of civilization, the ‘human’ in the criminal was determined and 

therefore, the new purposes of punishments were advocated. It resulted inthe infliction of 

much more humane, milder and rationalized punishments. There has been a radical change in 

the approach of the penologists towards the concept of punishment as a whole. In recent 

times, the primary concern of the penologists is the objective with which the punishment is to 

be inflicted and the affirmation of such objectives in penal policy.  

The rationalization of punishment may be divided into two classes, based on retributive and 

utilitarian theories.While the retributive theories emphasise that the infliction of punishment 

is justified in itself as natural reaction to the offence, the utilitarian theories regard 

punishment as an evil which should be used only if it serves some fruitful purpose like 

deterrence, prevention, reformation or restoration. 

 

Learning outcome:  

 

Through this module the learners will learn the importance of sanctions in a given 

society. In addition to this the readers will be able to appreciate the difference between 

the formal and informal sanction and their role in maintain the social order. The learners 

Objectives 
of 

Punishment

Utilitarian

Deterrence

Restoration

Prevention

Reformation

Retribution
Proprtionate 

Sentence



    
 
 

 

will also be acquainted about the various punishments and the objectives underlying such 

infliction of punishment. Further the merits and demerits of each philosophy behind 

infliction of punishment would also be expounded in this module. This module would 

also develop a critical thinking amongst the learners about the form and extent of 

punishment  which is ideally required in contemporeary times. 

 

2.0.Punishing with an objective of Retribution: 

“And if any of you would punish in the name of righteousness and lay the axe unto the 

evil tree, let him see to its roots; 

And verify he will find the roots of the good and the bad, the fruitful and the fruitless, all 

entwined together in the silent heart of the earth.           

 – Kahlil Gibran, the Prophet, 1923. 

Principles of ‘revenge’ and ‘retribution’ are amongst the oldest and most elementary 

justification for punishment. It emphasizes the notion of “an eye for an eye” which is 

embedded in the Judio-Christian tradition in the Mosaic Laws of the Old Testament. The 

punishment by virtue of this justification is neither restricted by the seriousness of the 

offence that the offender has done, his culpability nor is given by an objective of preventing 

the offender from repeating the wrong in the future. This philosophy of retribution simply 

advocates the idea that the offenders should get what they deserve. The idea of retribution 

sustained as a popular idea throughout Western history and found its basis not only in the 

Law but also in public beliefs. Retributive theories of punishment have a long history. In the 

nineteenth century, “let the punishment fit the crime” was the classical retributive principle 

which formed the primary basis for infliction of punishments in most of Western Europe. 

Modern Criminologists put forward retribution as a justification for the punishment as “just 

deserts”. The thinkers who advocate retributivism as a basis  of punishment are of the view 

that the punishment is justifiable if it is merited or deserved and it is deserved when it is a 

response to injustice or wrongdoing. Therefore, the key of retribution is “Moral 



    
 
 

 

proportionality” , which means that the punishment should mirror the degree of moral wrong 

the offender has perpetrated. Further, the retributive justification of punishment has been 

verified by various theories on spirituality, Aesthetic and Expiatory grounds. It is believed 

that the offender’s guilt is washed away once he undergoes the punishment and thereafter the 

social harmony which is being unsettled by the offender is resettled. 

According to the retributive philosophy of punishment, an unmerited harm in an unmerited 

way is being inflicted on a victim and by such infliction the offender gains an advantage 

which he does not merit. Therefore, by such an act an imbalance is created in the society 

which punishment sets straight, by removing the undeserved benefits from the offender by 

imposing a penalty in some form or the other.Since, punishment aims at restoring the social 

balance disturbed by the offender and therefore, it focus on its objective which is that the 

criminal should face the same destiny as he puts his victims into. The offender should receive 

as much pain and suffering as inflicted by him on his victim to avenge not only the 

sentiments of the victim but the community as a whole2.   

It is the wrongness of the criminal act that justifies the imposition of punishment on the 

offender is the contention that lies at the heart of retributivism. The retributivists must exhibit 

that the correctness and justifiability of the punishment so inflicted is derived directly from 

the wrongness of a crime, that is to say that if the murderer is being killed or a kidnapper is 

being deprived of his liberty, it is right to do so because what murderer and kidnapper did by 

killing and depriving the victim of liberty respectively was wrong. Thus, every punishment 

so inflicted upon the offender is the harm which would itself be a crime if wouldn’t have 

been a response to crime.  

Arguments in contemporary times for retribution often take a Kantian view appealing to the 

notion that the commission of a crime encompasses consent to punishment and such 

punishment is the only way in which the preservance of moral order can be done and 

                                                            
2 Sir James Stephen claim that criminal law stands to the passion of revege in much the same relation as marriage to 

sexual appetite; See Sir Stephen, James Fitzjames ,A General View of the Criminal Law of England,London: 

MacMillan &Company, 1863, Available at https://archive.org/details/generalviewofcri00stepuoft (last visted on 

15/4/17). 

https://archive.org/details/generalviewofcri00stepuoft


    
 
 

 

defended. Responding to wrongful acts by retributive punishment focuses on the moral 

stance taken by the State in punishing the wrongdoer. Kant distinguished the judicial or 

juridical punishment(poenaforensis) from natural punishment (poenanaturalis). According to 

Kant, poenanaturalis,does not come within the cognizance of the legislator because the crime 

as a wrong punishes itself. Whereas, juridical punishment is not to be inflicted as a means for 

promoting another good, but is to be imposed on an individual only because of the reason 

that he has committed a crime.Inmanuel Kant, asserts in his “The Philosophy of Law” that “ 

punishment is not justified by any good results, but simply by the criminal’s guilt”. If the 

criminal doesn’t pay for his wrongdoings in the form of punishments which befit the crime 

he has committed , causes injustice.  

Another idea allied with philosophy of retribution is ‘censure’.It is being advocated by 

Andrew Von Hirsch, who propounded “just deserts” , that the idea of censure is a notion 

used in everyday life and is a much simpler idea on which punishment and desert can rest on. 

According to him, punishment connotes censure. He explains further, stating that censure is 

simply holding someone answerable for his conduct and in addition to this it conveys a 

message to the offender , that his willful act of causing harm is being disapproved by the 

society. According to this philosophy, the wrongdoer is expected to have expressions of 

‘remorse’ and ‘concern’ for his wrongfully perpetrated act3. 

The behavioural premise of just desertsis that individuals are predominantly decision makers 

and are therefore responsible for the acts. The political premise is that all individuals are 

entitled to equal respect and dignity. Further, an offender deserves punishment, but does not 

forfeit all rights on conviction, and has a right not to be punished disproportionately for the 

crime committed, and such punishment is the payment of what is owed i.e the individual who 

is punished is paying his debt to society. However, it is being cautioned and explained that 

the retribution and the related ‘payment’ is not to be confused with the payment to the 

                                                            
3 See, Duff, A., & Garland, D. ,Introduction: Thinking about Punishment, in A. Duff, & D. Garland (Eds.), A Reader 

on Punishment ,Oxford University Press, 1994, pp. 1-43, Also See, Duff,R.,Punishment, Communication, and 

community, in Matravers,Matt (Ed.), Punishment and political theory,Hart Publishing, pp. 48-68, in which R.A. 

Duff, argues that the objective of punishment is to communicate the consequences of crime. According to him, any 

form of punishment must communicate to the criminal, a response appropriate to the crime. Further, Duff, advocates 

that the message communicated should be the degree of censure or condemnation the crime deserves.  



    
 
 

 

society, but it is the ‘payment’  to the victim, and the wrongdoer pays back to the society for 

its breach of peace by the commission of such offence4.  

According to Hegel,5 crime not only is annulled by punishment, but also the rights of the 

victim are asserted by such punishment. Punishment is also deemed to be a necessary 

expression of the justified anger of the community. It is further argued by the criminologists 

in favour of the retributive justification of the punishment that punishment ought not only to 

communicate justified censure, but also thereby to persuade offenders to repent,self reform  

and reconcile6.  

 

 

                                                            
4Walker.N., Why Punish,  New York: Oxford University Press, 1991, p. 73. 
5Hegel,G.W.F.,  Philosophy of Right, trans. T. Knox, London: Oxford University Press, 1942, pp. 69-70. 
6 See, Duff,R.A., Punishment, communication and community, New York: Oxford University Press, 2000; Also See, 

Duff,R.A. and Garland, D. (eds.) , A reader on punishment, Oxford:Oxford University Press, 1994. 

Advantages of 
Retributivism

Simple 
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as an end 
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Punishment as 
deserved and 
proportionate

Impartial: 
Interets of 
wrongdoer 
and society 

on same 
footing 

Culapbility 
only for 

intentional 
acts; 

Involuntary 
acts excluded

Treats 
wrongdoer in 

dignified manner 
: Punishment not 

treated as an 
means to an end 

& concept of 
expiation



    
 
 

 

Benefits of Retributive justification for punishment 

2.1.Retributivism: Concerns and issues 

The primary philosophical and practical concern with the retributivism is its linkage with 

vengeance, which can be explained in simple terms to be just a retaliation for the harm done.  

Justifying punishment on the basis of retribution raises some primary concerns which are , firstly, 

the punishment on this basis is deemed to be a response or a reaction to a past event which 

makes it a backward looking phenomenon; secondly, under this justification, the punishment is 

linked to moral wrongdoing and therefore, the infliction of punishment is just a consequence for 

the injustice caused by the offender; and thirdly, punishment on the basis of retribution stresses 

upon the notion of merit and desert. 

Further, the principle of just desert principle, itself is not clear in the very first place because of 

the very fact that it doesn’t define as to who should decide ‘seriousness of offence and the 

proportionality of punishment’. The theory of just desert  was a reaction against the perceived 

unfairness of systems that favored offenders extensively in the name of ‘treating’ such offenders 

and concept of indeterminate sentence in which the offenders were often released on parole. This 

theory, though demanded the reduction of discretion in sentencing, but this whole idea of 

‘determinate sentencing’ resulted in the arbitrary exercise of power of release. Due to the 

individualist opinion of the judges or due to political response to people’s opinion fueled by 

media pressure in order to give effect to “get tough on crime” policies, the offenders were given 

harsher punishments7, whereas just desert  theory itself doesnot call for harsher punishment. 

Therefore, without any fundamental principle or guideline determining a justified sentence, the 

critics fear the arbitrary use of the desert theory. It is further pointed out by the critics that 

retribution based on just deserts fails to account for the problems of just deserts in an unjust 

world such as poverty, disadvantage and discrimination, and presumes equal opportunity for all. 

                                                            
7The judgment of the trial court in the December 16th gang rape case, State vs Ram Singh &Ors., SC No. 114/2013 is 

the classic example highlighting the arbitrariness of the Judiciary and the extra-legal factors such as “shock to the 

collective conscience of the community” and “society’s cry for justice” playing a prominent role in determining 

whether the death sentence should be awarded or not; See, Chandra, Aparna, A Capricious Noose: A Comment on 

the trial court sentencing order in the December 16th Gang rape case, Journal of National Law University, Delhi, 

Vol. 2, 2014, pp.124- 139; Also See, Santosh Bariyar v. State of Maharashtra,(2009) 6 S.C.C. 452. 



    
 
 

 

Retributivism as justification of punishment further loses its ground on an argument of the 

critiques that if an individual has no moral rights to exact retribution, then even a group of 

individuals in the society cannot morally claim such a right. As far as expiation (self cleansing) 

aspect of punishment is concerned,  firstly,  it is being argued by Blackstone that expiation 

should be left to the Supreme being; and secondly, though it is being argued that after expiation 

the offender gets an opportunity of starting afresh, it is infeasible practically because once a 

person is being convicted his chances of being admitted back to the society as a normal human 

being becomes very bleak. 

 

Disadvantages of Retributivism 

Therefore, from the above discussion, it can be concluded that the retribution theory of 

punishment which advocates the deserving and proportionate sentencing for the offender has lost 

much of its ground in the context of modern and more enlightened views on the functional value 

of Penal law. Close examination of the retributive theory dismisses much of its evident 

simplicity and brings forth the contradiction between its implications and the practices of the 

actual societies. This theory is further exposed for being vulnerable to substantial objection and 

Demerits of 
Retributivism

Determinate 
guidelines for 
punishment 

which is 
proportionate 

is lacking

Prevention of crime 
in future is also 

important i.e 
punishment is also a 
mean to achieve an 

end  

Death sentence in 
all murder cases: 
Not suitable in 
comtemporary 

times



    
 
 

 

raises concerns about the proper purposes of the State and about human attempts made to equate 

reward and punishment to moral deserts.   

3.0.Utilitarian Objective of Punishment: 

During the eighteenth century, social philosophers such as Jeremy Bentham began to embrace 

the view that human behavior was a result of rational thought processes. According to Bentham’s 

utilitarianism, people choose to act when, after weighing the costs and benefits, they believed 

that their actions will bring them an increase in pleasure and a reduction of pain. It stands to 

reason that criminal behavior could be eliminated or controlled if the offenders or would be 

offenders could be convinced that the pain of punishment exceeds the benefit of the crime. 

The utilitarians rationalized punishment with the help of criminal law, as a means to achieve 

certain goals. Punishment as per this approach, must serve as an instrument for reducing crimes 

either by deterring the offender and other like minded people from doing similar acts in the 

future or it should prevent the commission of the offences by incapacitating the offenders. 

Further, utilitarians also advocate the reformation of the offenders through punishment as an 

objective to be served by it. According to utilitarian perspective, the criminal acts for which 

punishment is to be authorized must be those with respect to which the good consequences of 

punishment can outweigh the bad. Therefore, the persons who should be punished must be those 

whom it is beneficial to punish and the quantum of the punishment should not be decided by just 

deserts but its utility. Thus, according to this approach a punishment is deemed to be reasonable 

if it adds benefits and added benefits outweighs its harms and costs.The utilitarians do not 

believe in proportionality of the sentence, but support individualization of treatment of offenders. 

Therefore, severe and deterrent punishments are advocated for the anti-socials who are a threat to 

the society and who cannot be reformed.Whereas, rehabilitations and commutation of sentences 

should be the accepted practices for positively transformed violators of social and legal norms. 

3.1. Deterrence and incapacitation as an Outcome of the Punishment:Deterrent theory 

The criminal justice system dispenses justice by apprehending, prosecuting, and punishing law 

breakers. These activities also prevent crime by two mechanisms, i.e. deterrence and 



    
 
 

 

incapacitation. Would- be lawbreakers may be deterred from committing crimes by the 

knowledge that their crime may result in arrest, prosecution and harsher punishments. The 

criminal justice system may also avert crime by a non-behavioral mechanism, i.e. by the 

incapacitation of convicted offenders who are incarcerated in jail or prison. During incarceration 

they are physically restrained from committing crimes against the society at large.  

Cesare Beccaria(1738-1794) applied the utilitarian principles to criminal behavior in his famous 

treatise “On Crimnes and Punishment”. According to him, people want to achieve pleasure and 

avoid pain. The writings of Berccaria, his followers and other social philosophers like Bentham, 

Glanville Williams, form the core of Classical Criminology, though treats crime as act 

committed in past but advocates to use it as an opportunity for punishing wrongdoers in such a 

way that it deters the like minded people who are going to commit offence in future.Basically, 

the objective of punishment according to this approach is to send a “message” of the 

consequence emphatically, thereby causing ‘deterrence’ amongst the members of the society.  

 

Further, according to this deterrent  approach of punishment, firstly, In every society, people 

have free will to choose criminal and lawful solutions to meet their needs or settle their 

problems; Secondly, criminal solutions may be more attractive because they usually require less 

work for a greater payoff; Thirdly, a person’s choice of crime may be controlled by his or her 

fear of punishment; and Fourthly, to be an effective crime deterrent, punishment must be severe, 

certain, and swift. 

Deterrence as an objective for 
Punshment

Terrorise not only the 
wrongdoers but also the 
like minded: decreases 

crime

Punishments inflicted are 
harsh , brutal and given 

publically A message to the society 
that " one pays the price 

for what he does" 



    
 
 

 

Therfore, creating “fear’ is considered to be a prime objective of the punishment so inflicted. It is 

being argued , that with an increased number of apprehensions and incarcerations, the credibility 

of the sanctions and the criminal justice administration will enhance8.  

3.1.1. Deterrence as objective : Issues and concerns 

Incarceration with an objective of causing deterrence amongst society members, provides a 

temporay relief because it is being argued by the critics that the motive for committing a crime 

can’t be destructed by the fear of punishment . If a person has a motive which seems to correct to 

him for the commission of the offence, then would commit a crime irrespective of the harsh 

punishment provided as a consequence for that act.  

Further, it is being argued that the harsher punishment with an objective of causing deterrence 

have an ironical impact, because in reality it hardens up the criminal. He becomes accustomed 

with the punishment and therafter deterrence looses its impact on such criminals. Therefore is 

often suggested that in such cases rehabilitation and prison reforms are better options. The most 

prominent concern which this theory raises is that despite the fact that the severe punishment is 

provided for an offence the rate of omission of such crime doesn’t decreases.  

It is suggested that the deterrent approach is a veiled form of retributive theory and there can be 

no certain answer which can be given as to the fcat that whether punishment really deters the 

offender or other members of the community. Further, it is argued that ‘effective enforcement’ is 

the key for bringing down the rate of crime and the people defers from committing such act . 

Mere presence of penal provisions and providing of harsher punishments therein is of no 

deterrence9.  

                                                            
8 Efficacy of the deterrent aspect of punishment can be pointed out with reference to he Islamic Law of crimes 

applied in Saudi Arabia. It is the only country where the punishments are inflicted with all its severeityevem now. 

For eg. Mutilation of limb is the punishment which can be inflicted for the offence of theft. It is reported that crimes 

are almost unknown in Saudi Arabia and it is a common sight that people leaves their shops unattended. However, 

other factors, such as economic and religious injunctions are also responsible for such state of affairs; See. Siddique, 

Ahmad, Criminology, Lucknow: Eastern Law Book Company, 1983.  
9After the brutal Gang Rape od December 16,20123, the penal provision regarding rape In ipc was amended . The 
severeity of punishment was increased thereby with an idea that the rape incidents will be decreased. But the 



    
 
 

 

3.2.Prevention as an outcome of the punishment:PreventiveTheoty 

The approach of ‘prevention’ to be an objective underlying the infliction of punishment is also 

known as “Theory of Disablement”. This theory aims at the notion that the crime can be 

prevented if the offender is disabled. This philosophy of prevention is focusses on the prevention 

of the repetitive crimes committed by the wrongdoer. Therefore, the supporters of this 

philosophy advocates the punishments like, death sentence, life imprisonment, or confining the 

person in prison, maiming, externment, banishment etc.  

According to this theory, such punishment should be inflicted on the offenders which disables 

them from repeating the offence in future , thereby preventing the society from such offenders. It 

is being suggested that this philosophy of prevention works on the premise; firstly ,such 

punishment discourages the future criminals, for the simple reason that a fear is being created in 

their minds about the consequence of such an act; and Secondly, it disables the offender from 

repeating the offence. 

From the above discussion it might appear that deterrence and prevention are identical in their 

ideology and application. But, both the philosophies are different. The deterrent theory emphasis 

on infliction of such  punishment which sends a message and creates fear amongst the members 

of the society; but the preventive theory advocates such form of punishment to be inflicted which 

disables the wrongdoer from repeating the crime. Unlike deterrent theory, setting the person so 

punished as a precentinfront of the society is not the primary objective of the punishment.  

3.3.Punishment with an outcome of reformed offender: Reformative theory 

‘Reformation’ of the criminal is the recent philosophy, which finds place in the regime of 

incarceration. Individualised treatment became the cardinal principle for reformation of 

offenders. Unlike, other philosophies of punishment this theory seeks to bring about a change in 

the attitude of offender so as to rehabilitate him as a law abiding member of society.  

                                                                                                                                                                                                
result of such deterrent penal provision is seen to be ironical , as the number of reported cases of rape have been 
increased manifold.For detailed data , See, http://ncrb.nic.in/ (retrieved on 21/04/17).  

http://ncrb.nic.in/


    
 
 

 

Reformative theory of punishment condemns all kinds of corporal punishments. The major focus 

of the punishment according to this objective is to rehabilitate the inmates in penal-correctional 

institutions, so that they are transformed into good citizens. 

According to reformist thinkers, punishment can only be justified if it looks into the future and 

not the past .Therefore , the purpose of the punishment should not be isolation or elimination of 

the criminals but, should be the mainstreaming of the offenders. The punishment should focus on 

changing their mental outlook through effective measures of reformation during the term of their 

sentence. 

3.3.1. Reformist Ideology: Some critiques 

Reformist philosophy behind the punishments is being criticized on the ground that 

individualized treatment model is more punitive, unjust and inhumane than other ideologies. It is 

being argued that prisons are nothing but the symbols of the intolerance  of  the society towards 

deviants. It is basically the denial of the society and social institutions to deal with the root cause 

of crime such as poverty, discrimination, unemployment and so on.  

Reformative theory is again and again criticized on the ground that there is no punishment 

involved in it because there is no pain and because the wrongdoer doesn’t undergoes any pain it 

can’t be termed as punishment in its true sense. Burt this criticism is countered by the supporters 

of reformation on account that though the primary focus of punishment is reformation but such 

reformation is during his detention. Further, loss of liberty during such conviction itself involves  

pain . therefore saying that there is no pain involved even if the reformative measures are 

adopted while an offender is undergoing imprisonment is a fallacy. 

3.4.Punishment with restorative objective: Towards Restorative Justice 

Another utilitatrian sentencing objective is to reapir the damage that the offence has caused , by 

requiring the offender to make restitution or perform compensatory service for the victim or the 

community. Restorative justice approach that began to receive much emphasis towards the end 

of 20th Century is also sometimes defined to include acknowledgement of responsibility or 



    
 
 

 

repentance by the offender coupled with forgiveness by the victim, and victim-offender or 

offender-co,unity reconciliation, 

 

Basic Principles of Restorative Justice 

The restoration process begins by redefining crime in terms of a conflict among the offender, the 

victim, and the Affected institutions , such as family,school,workplace etc. Therefore, it is vitally 

important that the resolution take place within the context in which the conflict originally 

occurred rather than be transferred to a specialized institution that has no social connection to the 

community or group from which the conflict originated. In other words, most conflicts are better 

settled in the community rather than in court. By maintaining jurisdiction over the conflict, the 

community is able to express its shared outrage about the offence. Shared community outrage is 

directly communicated to the offender. The victim is also given a chance to voice his or her 

story, and the offender can directly communicate his or her need for social reintegration and 

treatment.   

Compensation to victms forms an important ingredient of this philosophy of punishment. This 

idea is borrowed from concept called restitution of victim to his/her original position as he/she 

Crime is an offence against Human 
relationships

Victims and the community are central 
to justice processes.

To assist victim is the first priority of the 
justice processes

Restoration of the community to the 
degrreee possible is the second priority.

The offender will develop improved 
competencyand understanding as a 

result of the restorative justice 
experiencxe
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restorative justice through partnerships 

for action



    
 
 

 

was before the crime. According to UN declaration,n the offender should  compensate the 

victim. However, if the offemnder is not in good financial position to compensate the victim, 

State should endeavour to provide financial compensation to victims who have sustained 

significant bodily injury or impairment of physical or  mental health as a result of serious crimes 

and in ll other cases the family, in  particular dependants of persons who have died or become 

physically or mentally incapacitated as a result of such victimization10. It further provides for the 

establishment, strengthening and expansion of national funds for compensation to victims11. 

Therefore, the case for restitution to victims of crime rests primarily on two obligations; Firstly, 

an obligation of the criminal who inflicted the harm against person or property; and, Secondly, an 

obligation of the state who failed to protect the victim. 

3.4.1. Restorative Justification of Punishment: Issues and challenges 

While restorative justice holds great promise, there are also some concerns. John  Braithwaite, 

warns that even though restorative justice recognises that individual differences must be taken 

into account when justice is dispensed, but fairness should not be sacrificed for the sake of 

restoration12 . The philosophy of restoration must be cautious about the cultural and social 

differences that can be found throughout heterogeneous society. What may be considered as 

restorative in one subculture might be insulting and damaging in the other.  

Possibly what is the greatest concern for restorative justice is the difficult task of balancing the 

needs of offenders with those of their victims. If the punishment is focusing solely on reconciling 

victims’ needs then there is a risk of the ignoring the needs of the offender which in result may 

increase the likelihhod of repeating the offence by the offender.  

Another issue and concern in restoration is that the victim’s rights are threatened by some 

features of the restorative justice process, such as respectful listening to the offender’s story and 

consensual dispositions. These features seem to be affronts to a victim’s claim of the right to be 

                                                            
10 Article 12 , United Nations General Assembly Declaration of Basic Principles of Justice for Victim and Abuse of 
Power , adopted in November 1985. 
11Id, Article 13. 
12 Braithwaite, John, “Setting standard for restorative justice”, British Journal of Criminology, 42(2002): 563-577. 



    
 
 

 

seen as a vuctim, to insist on the offender being branded a criminal, to blame the offender, and 

not to be victimized all over again by the process. 

4.0.Conclusion: 

In a coherent  system of penal law, a close connection will always exist between the accepted 

theories of punishment and both the boundaries of substantive criminal law and procedural law, 

by which criminal guilt is determined. The justifications for punishments will for sure touch on 

the sentencing policies and the parameters concerning crime conception , but they are much 

more omnipresent. 

The justifications and objectives of the punishments to be achieved , may it be retributive or 

utiitarin , are neither able to answer the needs of the society nor the objections raised against 

them , in totality. Though over a period of time the basic tenets of both the approaches have been 

modified , but still uutililatrian can be termed as ‘unjust’ for the reason that it moderates the 

individual’s interest by making infliction f severe punishment not only possible but also 

justifiable. Similarly, the retributive approach can be safely termed as revengeful rather than 

proportionate. It minimizes the role of mercy , as in practical implication it answers to the feeling 

of the society being avenged .  

Therefore, a balance has to be created amongst these two major approaches, i.e. utilitaraian and 

retributive, and a ‘hybrid’ justification for punishment is to be adopted. But, it can also be 

concluded that major features of the substantive and procedural laws are in consonance with each 

of the two major theories of punishment, which can’t be ignored. Theories of punishment 

justification are often constructed with subsisting practices in mind and do not usually drift too 

rfar from the reflective moral views of the citizens of the society. 

Summary: 

Since the very inception of the societies “crime”  and “punishments” are integral part of them. 

Punishments  are negative formal sanction and are inflicted by the State or by some authorized 

formal organizations.  Punishment as an important tool for maintaining the social control are 

devised to impose pain. The pain so inflicted varies from trivial inconvenience i.e. fines to 



    
 
 

 

imprisonments and major punishments such as death sentences.The infliction of punishment for 

misconduct and deviant behavior, thereby violating the social norms is an ubiquitous 

phenomenon over time and place. Punishment and methods of inflicting the punishments are  the 

reflection of  how the wrongdoer is to be dealt as against ‘collective will of society’ or the State. 

In recent times, the primary concern of the penologists is the objective with which the 

punishment is to be inflicted and the affirmation of such objectives in penal policy. The 

rationalization of punishment may be divided into two classes, based on retributive and 

utilitarian theories.While the retributive theories emphasise that the infliction of punishment is 

justified in itself as natural reaction to the offence, the utilitarian theories regard punishment as 

an evil which should be used only if it serves some fruitful purpose like deterrence, prevention, 

reformation or restoration. 

The philosophy of retribution simply advocates the idea that the offenders should get what they 

deserve. Modern Criminologists put forward retribution as a justification for the punishment as 

“just deserts”. The thinkers who advocate retributivism as a basis  of punishment are of the view 

that the punishment is justifiable if it is merited or deserved and it is deserved when it is a 

response to injustice or wrongdoing. Therefore, the key of retribution is “Moral proportionality”, 

which means that the punishment should mirror the degree of moral wrong the offender has 

perpetrated. The primary philosophical and practical concern with the retributivism is its linkage 

with vengeance, which can be explained in simple terms to be just a retaliation for the harm 

done.  

According to Bentham’s utilitarianism, people choose to act when, after weighing the costs and 

benefits, they believed that their actions will bring them an increase in pleasure and a reduction 

of pain. It stands to reason that criminal behavior could be eliminated or controlled if the 

offenders or would be offenders could be convinced that the pain of punishment exceeds the 

benefit of the crime.Punishment as per this approach, must serve as an instrument for reducing 

crimes either by deterring the offender and other like minded people from doing similar acts in 

the future or it should prevent the commission of the offences by incapacitating the offenders. As 

per the Deterrent theory, the objective of punishment according is to send a “message” of the 

consequence emphatically, thereby causing ‘deterrence’ amongst the members of the society. 



    
 
 

 

Incarceration with an objective of causing deterrence amongst society members, provides a 

temporay relief because it is being argued by the critics that the motive for committing a crime 

can’t be destructed by the fear of punishment. ‘Effective enforcement’ is the key for bringing 

down the rate of crime and the people defers from committing such act . Mere presence of penal 

provisions and providing of harsher punishments therein is of no deterrence. According to 

Preventive theory, such punishment should be inflicted on the offenders which disables them 

from repeating the offence in future , thereby preventing the society from such offenders. The 

deterrent theory emphasis on infliction of such  punishment which sends a message and creates 

fear amongst the members of the society; but the preventive theory advocates such form of 

punishment to be inflicted which disables the wrongdoer from repeating the crime. Unlike 

deterrent theory, setting the person so punished as a precentinfront of the society is not the 

primary objective of the punishment. The major focus of the punishment according to 

reformative theory is to rehabilitate the inmates in penal-correctional institutions, so that they 

are transformed into good citizens.According to reformist thinkers, punishment can only be 

justified if it looks into the future and not the past .Therefore , the purpose of the punishment 

should not be isolation or elimination of the criminals but, should be the mainstreaming of the 

offenders. Restorative Justice includes acknowledgement of responsibility or repentance by the 

offender coupled with forgiveness by the victim, and victim-offender or offender-co,unity 

reconciliation. Compensation to victms forms an important ingredient of this philosophy of 

punishment. Possibly what is the greatest concern for restorative justice is the difficult task of 

balancing the needs of offenders with those of their victims. Theories of punishment justification 

are often constructed with subsisting practices in mind and do not usually drift too far from the 

reflective moral views of the citizens of the society. 

 

 

 

 


