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Introduction  

Peaceful social order has been the aspiration of societies, world over, historically as well as 

geographically. A society least affected by crime can be said to be on the right path in order 

to attain that state. However, the process for the attainment of the same has not been quite 

uniform. Difference in the same can be credited to the state policy concerned, giving voice to 

the popular sentiments. Conventionally, a wider belief, in most of the societies, regarding 

criminals has been that they are possessor of undesirable characteristics such as evilness, 

dishonesty, corruptability, anti-socialness etc. Punishment has been broadly accepted to be 

the appropriate response for their deviant actions. It has been popularly trusted to be the 

mechanism to control the rate of criminality in a society. The basic reason why punishment is 

considered to be the mechanism is the fact that it involves the apprehension of suffering (in 

person or in property) which might result due to the disobedience to the rules of the society, 

made for the preservation and peace of the same.   

However, the suitability of the punishment depends upon the criminal act in question. The 

criminal justice systems all over have devised various forms of punishments, to be imposed 

for the violations of the substantive criminal law frameworks applicable. As far as India is 

concerned, The Indian Penal Code, 1860 remains to be the substantive criminal law 

framework. Although different types of punishment have been in practice if we talk about the 

Indian experience in the process, section 53 under the statute has been reduced to include 

punishments such as death penalty, imprisonment for life, imprisonment, rigourous or simple,  

forfeiture of property and fine.  

 To understand the statutory limitation on judicial discretion in the process of 

sentencing 

 

Learning Outcome:  

The write-up is aimed at developing an understanding of the following: 

 To understand the different forms of punishment 

  To realize the objectives behind the punishments.  

 To appreciate the humanistic approach involved within the punishments. 



                                                                             
 

 

Forms of Punishment  

An inquiry into the forms of punishments, may involve the ones existed as well as those that 

exists. However the present work will be focused upon the present day framework. 

Followings are the types of punishments which find their recognition under the criminal law 

jurisdiction.  

 

1. Forfeiture of Property.  

After life and liberty, property remains to be the next dearest thing to human. Therefore 

deprivation of the same brings great discomfort.  

Absolute forfeiture of all the property as a mode of punishment, which was present under 

section 61 and section 62 of the Indian Penal Code 1860, was abolished in 1921 since it was 

not considered to be in agreement with the modern liberal principles of punishment.
1
 

However, the punishment is recognised as a punishment under the present day Indian Penal 

Code, under section 53. Moreover this form of punishment is present under section 126, and 

section 127. Furthermore property is bound to be confiscated under section 169, wherein the 

public servant, who is legally bound in his capacity not to involve himself in the purchase/bid 

certain properties goes ahead and does that.      

 

2. Fine 

The punishment of „fine‟ can be compared with „forteiture of property‟ in the sense that 

herein also the individual has to ultimately suffer the proprietary loss. This is recognised as a 

type of punishment under the section 53 of The Indian Penal Code, 1860. One of the 

yardsticks important to be fulfilled while imposing the punishment of fine is that the financial 

circumstances of the individual must be taken into account. Section 63 of the code lays the 

emphasis on the fact that the fine imposed should not be excessive. Moreover, the nature as 

well as the gravity of the offence is also relevant in the process. Eventually the usefulness of 

the imposition of fine is one more enquiry required to be undertaken. These considerations 

                                                           
1
 Nigam op. cit. at 242. 



                                                                             
 

 

have been emphasized upon by the Supreme Court on several occasions. However, 

disagreements continue as far as the appropriateness of the punishment is concerned. The 

Indian Penal Code,1860 may be divided into four parts to describe the situations wherein fine 

can be imposed for different offences. First , offences in which the fine is the sole punishment 

and its amount is limited; secondly, offences in which fine is an alternative punishment but its 

amount is limited; thirdly, offence in which it is an additional imperative but its amount is 

limited and fourthly, offences in which it is both an imperative punishment and its amount is 

unlimited.
2
 Section 137 and section 154, wherein the maximum fine are respectively Rs. 500 

and Rs. 1000, apart from being the sole punishment, of the Indian Penal Code can be said to 

be examples of the first situation. Moreover section 155 and 156 can be said to be the 

examples of the fourth situation in the sense that herein fine is both an imperative punishment 

and its amount is unlimited. One more important example of the situation is assault on 

President under section 124, wherein the imposition of fine is an additional imperative apart 

from being unlimited. There are sundry examples of second and third category. Additionally, 

courts can order imprisonment in deafult of payment of fine, by virtue of section 64 of The 

Indian Penal Code, 1860. The scope of this section extends even to the offences under local 

or special laws. Sections 65, 66, 67, 68, 69,70 of the Indian Penal Code, 1860  also lay out the 

guidelines for the circumstances wherein imprisonment can be imposed in deafult of payment 

of fine. However, one thing should be amply clear that imprisonment in deafult of payment of 

fine is a punishment for the default, and not an alternative for payment of the fine. 

                

                                                           
2
 Nigam op. cit. at 244. 



                                                                             
 

 

 

Imprisonment in cases of default in payment of fine 

As far as the punishment of imprisonment in cases of default in payment of fine is concerned, 

section 64 of The Indian Penal Code, 1860 provides for the same. Section 64 is applicable to 

offences under IPC as well as offences under special and local laws.  Under section 64, if a 

fine has been imposed upon an offender, court may direct that he shall suffer a term of 

imprisonment in excess of any other imprisonment, for default, he has been sentenced for that 

offence or to which he may be responsible under a commutation of sentence. Moreover the 

imprisonment, for such default, will not exceed one fourth of the term of imprisonment fixed 

for the offence, when it is punishable with imprisonment along with fine.
3
 Additionally the 

imprisonment for the default of payment of fine may be rigorous or simple.
4
  Also if the 

offence is punishable only with fine, the imprisonment for default of payment of fine shall be 

simple and if the fine is less than or equal to Rs. 50 the punishment for default of the same 

will be less than or equal to two month. Similarly if the maximum fine is Rs. 100 the 

maximum punishment can be four months in default of the payment. Likewise if fine is above 

Rs. 100 the punishment which can be imposed on default can only extend to six months. 

Moreover when the fine is paid/levied by process of law, the imprisonment shall terminate. 

Lastly section 69 of The Indian Penal Code, 1860 declares proportional reduction of the term 

of imprisonment on proportional payment/ leying of fine.  

3. Imprisonment        

Also known as incarceration, it requires the convicted person to be mostly put into 

confinement in secluded premises to ensure his temporary elimination from the society. The 

place wherein an individual (prisoner) is kept is not as important as the fact of deprivation of 

liberty.  Thus a man can be imprisioned in his own house, if he is not permitted to go outside, 

or, he may be sentenced to imprisonment till the rising of the court and the liberty of the 

person is thus restrained, though the person so sentenced is not confined in jail nor subjected 

to jail discipline.
5
  However, with the introduction of open jails and correctional homes the 

element of deprivation of liberty has undergone some change. This form of punishment has 

                                                           
3
 See , Section 65 IPC 

4
 See, Section 66, IPC. 

5
 Nigam op. cit. at 240. 



                                                                             
 

 

been recognised under section 53 of The Indian Penal Code, 1860. Imprisonment can be of 

following two types 

(i) Rigorous 

Under rigorous imprisonment, prisoners are subjected to hard labour, although 

framers have left the decision as to the kind of hard labour upon the jail 

authorities.    

(ii) Simple  

On the contrary, simple imprisonment is detention, wherein the prisoner is not 

obligated to do labour, although he can involve himself into lighter works.  

 

Although it is left to the discretion of the judge as to what kind of punishment, he wants to 

impose, simple or rigourous; there are certain instances wherein it is not left to the discretion 

of the judge. For example under section 194 of The Indian Penal Code, 1860, it is a 

mandatory requirement to impose rigorous imprisonment in cases of giving or fabricating 

false evidence. 

 

 

 

4. Imprisonment for life 

Imprisonment for life as a form of punishment came into existence when it substituted 

„transportation for life‟ by the Criminal Law Amendment Act of 1955. These imprisonments 

are always rigorous.
6
 The Criminal Law Amendment Act 2013, while amending Section 376 

of The Indian Penal Code, 1860, made it clear that „imprisonment for life‟ as a punishment 

for offence under this section shall mean „imprisonment for the remainder of convicted 

person‟s natural life‟.
7
 Moreover, the Supreme Court of India has made it clear that 

„imprisonment for life‟ should be interpreted as imprisonment till last breath of the convict.
8
 

The Supreme Court of India has in its decision in Kartik Biswas v.Union of India
9
 stated that 

the life imprisonment cannot be limited to 14 or 20 years unless there has been a formal 

remission by the appropriate government.   

                                                           
6
 N V Paranjape, Crime and Punishment Trends and Reflections 272 (Lexis Nexis, Gurgaon, 1

st
 edn.,2016 ). 

7
 Paranjape op. cit. at 272. 

8
 Swamy Shraddhanand alias Murli Manohar Mishra v. State of Karnataka, AIR 2008 SC 3040.  

9
 AIR 2005 SC 3440. 



                                                                             
 

 

 

Moreover section 57 of The Indian Penal Code, 1860 provides that in calculating fractions of 

term of imprisonment, life-imprisonment shall be reckoned as imprisonment for 20 years for 

the purpose of remission when the matter is considered by the Government.
10

 

The suffix „for life‟ placed after the term imprisoment emphasizes upon the unending ordeal 

one has to undergo after being convicted for an offence prescribing the punishment. More so 

this has been, this has been judicially confirmed on more than one occasions. The very fact 

that it highlights the permanent status of the punishment goes on to assert the similarity the 

punishment shares with the death penalty. In both the cases the person is severed from the 

society (specifically from his near and dear ones) and is put on a perennial wait for death.   

Although the punishment stretches till the natural end of a convict‟s life and this has been 

judicially confirmed on several occasions, possibilities of remission are always there. As per 

section 57 of The Indian Penal code, 1860, for the purpose of calculating remission, a life 

sentence is treated as a sentence of 20 years.
11

  Moreover under section 55 of The Indian 

Penal code, 1860, r/w Section 432 of The Criminal Procedure Code,1973, appropriate 

government can commute the punishment for imprisonment equal or lesser than fourteen 

years. However the Supreme Court has clarified that in the absence of an order of remission 

by the appropriate government, neither The Indian Penal code, 1860 nor The Code of 

Criminal Procedure, 1973 can be taken shelter of to claim remission as a matter of right.   

5. Death  

 

Lastly, the punishment which is considered to be the dreadest of the all is the sentence of 

death.  In this form of punishment, convicted is sent to the gallows to pay for the crime 

committed by him. Although it has been recognized by section 53 of The Indian Penal Code, 

1860 and furthermore there are so many offences which can be responded by the infliction of 

death sentence/ capital punishment but nevertheless, it is only imposed if the case falls under 

the category of rarest of rare. Although there cannot be any exhuastive criteria in the 

determination of the category, however mitigating factors should be taken into account in the 

                                                           
10

 Paranjape op. cit. at 272. 
11

 K D Gaur,Criminal Law Cases and materials 325 (Lexis Nexis, Gurgaon, Seventh Edition,2013) 



                                                                             
 

 

process of sentencing and it should only and only be inflicted in „rarest of rare‟ cases
12

  

Furthermore, the debate of for and against the very concept of capital punishment is 

unending. The supporters and opposers of the punishment have been and will continue to 

wrestle over the authority of the state to take one‟s life. However The Supreme Court of India 

has in unequivocal terms expressed that death penalty is not unreasonable and therefore not 

violative of Articles 14, 19 and 21 of The Constitution of India.
13

 Moreover under section 54 

of The Indian Penal Code, 1860, the sentence can be commuted by the appropriate 

government.  

As far as the case of mandatory capital punishment is concerned, the Supreme Court of India, 

in Mithu Singh
14

 has struck down the impact of section 303 of The Indian Penal Code, 1860, 

which left no discretion to the judicial authority in the matter and provided for a compulsory 

death punishment in the matter. 

Moreover when it comes to special Acts, section 27(3)
15

 of the Arms Act which provided for 

a mandatory death penalty was declared to be unconstituional as it violated the fundamental 

rights guaranteed to a citizen. It was declared to be ultra vires and void for the reason that it 

curtailed the discretion of the courts in such cases. Furthermore Bombay High court has been 

of the view that section 31 A
16

 of The Narcotic Drugs and Psychotropic Substances Act 

(Commonly known as NDPS Act), 1985, is violative of the Art. 21 of the Indian constitution. 

In Indian Harm Reduction Network v. The Union of India,(2010) Bombay high court 

observed that:
17

 

“Section 31-A of the NDPS Act is violative of Article 21 of the Constitution of 

India, as it provides for mandatory death penalty. We, however, reject the 

challenge to the said provision on the …grounds [of] , being violative of Article 

14 of the Constitution of India. Further, instead of declaring Section 31-A as 

unconstitutional, and void ab initio, we accede to the … argument …that the said 

provision be construed as directory by reading down the expression “shall be 

                                                           
12

 Machhi Singh v. State of Punjab AIR 1983 SC 957.  
13

 Bachan Singh v. State of Punjab AIR 1980 SC 898. 
14

 AIR 1983 SC 473, (1983) 
15

…whoever uses any prohibited arms or prohibited ammunition or does any act in contravention of section 7 

and such use or acts results in the death of any other person, shall be punishable with death. 
16

 See Sec 31A of The Narcotic Drugs and Psychotropic Substances Act, 1985. 
17

 https://indiankanoon.org/doc/993388/ (accessed on 10.05.2017). Emphasis added.  



                                                                             
 

 

punishable with death” as “may be punishable with death” in relation to the 

offences covered under Section 31-A of the Act. Thus, the Court will have 

discretion to impose punishment specified in Section 31 of the Act for offences 

covered by Section 31-A of the Act. But, in appropriate cases, the Court can 

award death penalty for the offences covered by Section 31-A, upon recording 

reasons.”  

There are also situations were courts are provided with the discretion that either they can 

impose capital punishment or imprisonment for life in alternative. Sections 121, 132, 194, 

302, 305 of The Indian Penal Code, 1860 illustrate the point. It may be interesting to note that 

here a mere attempt by a life convict on the life of a person, though only hurt is caused, is 

punishable with death though the use of the word “may” in the second paragraph of section 

307 apparently invests the judge with discretion in the matter of awarding this punishment 

but there being no alternative punishment provided for, it seems very doubtful with what 

punishment will the judge alternate the punishment of death.
18

 Sentence of death can only be 

executed when it has been confirmed by the high court. if a woman sentenced to death is 

found to be pregnant, the high court shall order the execution of the sentence to be postponed 

and may, if it thinks fit, commute the sentence to imprisonment for life.
19

 

      

                                                           
18

 Nigam op. cit. at 235. 
19

 Section 416 of The Criminal Procedure Code, 1973. 



                                                                             
 

 

 

Statutory limitation on choice of punishment       

Furthermore the discretion of the judges in imposing punishments is not unqualified. They 

are bound by the relevant statutory provisions under The Indian Penal Code, 1860 and The 

Code of Criminal Procedure,1973. Although the substantive criminal statute of the country i.e 

The Indian Penal Code, 1860, restricts itself the discretion of the judge in the sense that it 

itself provides for the maximum and minimum sentence permissible, nevertheless the Code 

of Criminal Procedure,1973 requires the sentencing court to provide special reasons while 

awarding the sentence of death as to why the alternative punishment of imprisonment for life 

would not be sufficient
20

. Court should look into nature of the crime, antecedents of the 

accused, manner of commission of the crime, etc. As observed by Justice V.R.Krishna Iyer in 

Rajendra Prasad v. State of Uttar Pradesh
21

 “the special reasons which Section 354(3) of 

CrPC speaks of provides reasonableness as envisaged in Article 19 of the Constitution, as a 

relative connotation dependent on a variety of variables, cultural, social, economic and  

otherwise ”. However, the norms and the special circumstances in which death penalty may 

                                                           
20

Section 354…(3) When the conviction is for an offence punishable with death or, in the alternative, with 

imprisonment for life or imprisonment for a term of years, the judgment shall state the reasons for the sentence 

awarded, and, in the case of sentence of death, the special reasons for such sentence. 
21

 AIR 1979 SC 916.  



                                                                             
 

 

be awarded cannot be laid down exhaustibly.
22

 Section 354(3) provides for recording of 

special reasons for awarding death penalty. This provision puts a restriction on the exercise of 

discretion of the court. The law contemplates recording of special reasons and therefore the 

expression „special‟ has to be given a definite meaning and connotation.
23

 Justice Krishna 

Iyer in Rajendra Prasad eloquently observed:
24

 

….we search for guidelines within Section 302 IPC read with Section 354, CrPC, 

and find that, ordinarily, for murder a life-term is appropriate save where „special 

reasons‟ are found for resort to total extinction of the right to life and farewell to 

fundamental rights. Public order and social security must demand it. That is to say, 

the sacrifice of a life is sanctioned only if otherwise public interest, social defence 

and public order would be smashed irretrievably. Social justice is rooted in spiritual 

justice and regards individual dignity and human divinity with sensitivity. So, such 

extraordinary grounds alone constitutionally qualify as „special reasons‟ as leave no 

option to the court but to execute the offender if State and society are to survive. 

One stroke of murder hardly qualifies for this drastic requirement, however 

gruesome the killing or pathetic the situation, unless the inherent testimony oozing 

from that act is irresistible that the murderous appetite of the convict is too chronic 

and deadly that ordered life in a given locality or society or in prison itself would be 

gone if this man were now or later to be at large. If he is an irredeemable murderer, 

like a bloodthirsty tiger, he has to quit his terrestrial tenancy. Exceptional 

circumstances, beyond easy visualisation, are needed to fill this bill. 

Judgment of Acquittal or Conviction  

Ir has been rightly observed that “Section 235(2)
25

 is in consonance with the modern trends in 

penology and sentencing procedures. There was no such provision in the old Code. It was 

realised that sentencing is an important stage in the process of administration of criminal 

justice — as important as the adjudication of guilt — and it should not be consigned to a 

subsidiary position as if it were a matter of not much consequence. It should be a matter of 

                                                           
22

 Triveniben v State of Gujarat, AIR 1989 SC 1335(para. 9). 
23

 D D Basu, Criminal Procedure Code, Vol. II, 1681(2014). 
24

 Rajendra Prasad v. State of U.P., (1979) 3 SCC 646 at 668. Emphasis added.  
25

 …if the accused is convicted, the judge shall, unless he proceeds in accordance with the provisions of section 

360, hear the accused on the question of sentence, and then pass sentence on him according to law. 



                                                                             
 

 

some anxiety to the Court to impose an appropriate punishment on the criminal and 

sentencing should, therefore, receive serious attention of the Court.”
26

 In Santa Singh, the 

Supreme Court observed that:
27

 

The hearing contemplated by Section 235(2) is not confined merely to hearing 

oral submissions, but it is also intended to give an opportunity to the prosecution 

and the accused to place before the Court facts and material relating to various 

factors bearing on the question of sentence and if they are contested by either side, 

then to produce evidence for the purpose of establishing the same. Of course, care 

would have to be taken by the Court to see that this hearing on the question of 

sentence is not abused and turned into an instrument for unduly protracting the 

proceedings. The claim of due and proper hearing would have to be harmonised 

with the requirement of expeditious disposal of proceedings. 

In State of Rajasthan v. Jamil Khan
28

 the Supreme Court observed that “The very decision of 

the Court that a case falls under the rarest of the rare category would ordinarily meet the 

requirement of special reasons under Section 354(3) CrPC since inclusion of a case in that 

category can be only on such finding.”
29

 Recently, in Nirbhaya case, the Supreme Court 

made it clear that “Section 354 Cr.P.C. specifies the language and contents of judgment, 

while delivering the judgment in a criminal case. Section 354(3) Cr.P.C. deals with 

judgments where conviction is for an offence punishable with death penalty or in the 

alternative with imprisonment for life. Section 354(3) Cr.P.C. mandates that when the 

conviction is for an offence punishable with death or, in the alternative, with imprisonment 

for life or imprisonment for a term of years, the judgment shall state the reasons for the 

sentence awarded, and in the case of sentence of death, the special reasons for such 

sentence.”
30

  

                                                           
26

 Santa Singh v. State of Punjab, (1976) 4 SCC 190 at 194. 
27

 Id. at 196. Emphasis added.  
28

 (2013) 10 SCC 721. 
29

 Id. at 727. 
30

 Criminal Appeal NOS. 607-608 OF 2017, decided on 05.05.2017. 



                                                                             
 

 

Moreover, the Code of Criminal Procedure, 1973 imposes a duty under section 235(2) upon 

the judge to allow the parties to have their say on the issue of sentence. In Mukesh & Anr v. 

State for NCT of Delhi & Ors
31

 (also known as Nirbhaya Case), the Supreme Court observed: 

Section 235 Cr.P.C. deals with the judgments of acquittal or conviction. Under 

Section 235(2) Cr.P.C., where the accused is convicted, save in cases of 

admonition or release on good conduct, the Judge shall hear the accused on the 

question of sentence and then pass sentence in accordance with law. Section 

235(2) Cr.P.C. imposes duty on the court to hear the accused on the question of 

sentence and then pass sentence on him in accordance with law. The only 

exception to the said rule is created in case of applicability of Section 360 Cr.P.C. 

i.e. when the court finds the accused eligible to be released on probation of good 

conduct or after admonition. 

The court should ensure that the state supplies the justification(s) for the according capital 

punishment on the convict. Law commission in its 41
st
 report emphasised that it should be 

imperative upon the court to hear the accused on the question of sentence, after conviction 

but before the imposition of sentence.
32

 He should be allowed to make submissions regarding 

his personal circumstances, social, economical etc. Courts, by such an exercise, can involve 

themselves into the balancing of aggravating and the mitigating circumstances to award an 

appropriate sentence. The question of sentence on conviction is certainly a judicial function 

to be discharged by the court and it is always a matter of judicial discretion, however, subject 

to the mandatory minimum sentence prescribed by the law
33

 

Sections 235(2) and 354(3): The Legislative Policy  

In Anil v. State of Maharashtra
34

 the Supreme Court observed that “The legislative policy is 

discernible from Section 235(2) read with Section 354(3) CrPC, that when culpability 

assumes the proportions of depravity, the Court has to give special reasons within the 

meaning of Section 354(3) for imposition of death sentence. A legislative policy is that when 

special reasons do exist, the Court has to discharge its constitutional obligations and honour 

                                                           
31

 Criminal Appeal NOS. 607-608 OF 2017, decided on 05.05.2017. 
32

 Vol. 1, p.186 para 23.2. 
33

 DD Basu, Criminal Procedure Code,1973, 1322 (Lexis Nexis, Gurgaon,2014).  
34

 (2014) 4 SCC 69 



                                                                             
 

 

the legislative policy by awarding appropriate sentence, that is, the will of the people.”
35

  In 

Bachan Singh v. State of Punjab
36

 , the Supreme Court observed that:
37

 

As we read Sections 354(3) and 235(2) and other related provisions of the Code of 

1973, it is quite clear to us that for making the choice of punishment or for 

ascertaining the existence or absence of „special reasons‟ in that context, the court 

must pay due regard both  to the crime and the criminal. What is the relative 

weight to be given to the aggravating and mitigating factors, depends on the facts 

and circumstances of the particular case. More often than not, these two aspects 

are so intertwined that it is difficult to give a separate treatment to each of them. 

This is so because „style is the man‟. In many cases, the extremely cruel or beastly 

manner of the commission of murder is itself a demonstrated index of the 

depraved character of the perpetrator. That is why, it is not desirable to consider 

the circumstances of the crime and the circumstances of the criminal in two 

separate watertight compartments. In a sense, to kill is to be cruel and, therefore 

all murders are cruel. But such cruelty may vary in its degree of culpability. And it 

is only when the culpability assumes the proportion of extreme depravity that 

‘special reasons’ can legitimately be said to exist. 

Recently, in Nirbhaya Case, the Supreme Court highlighted the fact that “The statutory duty 

to state special reasons under Section 354(3) Cr.P.C. can be meaningfully carried out only if 

the hearing on sentence under Section 235(2) Cr.P.C. is effective and procedurally fair. To 

afford an effective opportunity to the accused, the Court must hear on the question of 

sentence to know about (i) age of the accused; (ii) background of the accused; (iii) prior 

criminal antecedents, if any; (iv) possibility of reformation, if any; and (v) such other relevant 

factors. The major deficiency in the complex criminal justice system is that important factors 

which have a bearing on sentence are not placed before the Court. Resultantly, the Courts are 

constantly faced with the dilemma to impose an appropriate sentence.”
38

 

Conclusion of Trial: Acquittal or Conviction 
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 Id. at 87. 
36

 (1980) 2 SCC 684.   
37

 Id. at 748-749. 
38

 Criminal Appeal NOS. 607-608 OF 2017, decided on 05.05.2017 (para 110). 



                                                                             
 

 

This is a very crucial stage of trial. Section 248 (2) of The Code of Criminal Procedure, 1973 

also asks the magistrate, to hear the accused on the question of sentence, on finding him 

guilty. Section 248 inter alia provides that 

(1) If, in any case under this Chapter in which a charge has been framed, the 

Magistrate finds the accused not guilty, he shall record an order of acquittal. 

(2) Where, in any case under this Chapter, the Magistrate finds the accused guilty, 

but does not proceed in accordance with the provisions of section 325 or section 

360, he shall, after hearing the accused on the question of sentence, pass sentence 

upon him according to law. 

Justice Iyer in Mohd. Giasuddin v. State of A.P.
39

 said:  “Criminal Procedure Code, 1973, 

gives an opportunity … in Section 248(2) to both parties to bring to the notice of the Court 

facts and circumstances which will help personalise the sentence from a reformative angle.”
40

  

 

Concurrent and Consecutive Punishment  

Section 31, Cr.P.C. relates to the quantum of punishment that the court has jurisdiction to 

pass where the accused is convicted for two or more offences at one trial.
41

 Section 31 inter 

alia provides that when a person is convicted at one trial of two or more offences, the Court 

                                                           
39

 (1977) 3 SCC 287. 
40

 Id. at 293. 
41

 O.M Cherian @ Thankachan v. State Of Kerala, Criminal Appeal No. 2387  of 2014, decided on 11.11.2017. 

Also see, Vikas Yadav v. State of U.P., (2016) 9 SCC 541 at 556.  



                                                                             
 

 

may, subject to the provisions of Section 71
42

 of the Indian Penal Code (45 of 1860), sentence 

him for such offences, to the several punishments prescribed therefore which such Court is 

competent to inflict; such punishments when consisting of imprisonment to commence the one 

after the expiration of the other in such order as the Court may direct, unless the Court 

directs that such punishments shall run concurrently.  

Section 31(2) provides that “in the case of consecutive sentences, it shall not be necessary for 

the Court by reason only of the aggregate punishment for the several offences being in excess 

of the punishment which it is competent to inflict on conviction of a single offence, to send 

the offender for trial before a higher Court: Provided that 

(a) In no case shall such person be sentenced to imprisonment for longer period than fourteen 

years; 

(b) The aggregate punishment shall not exceed twice the amount of punishment which the 

Court is competent to inflict for a single offence.” 

Section 31(3), CrPC, provides that “for the purpose of appeal by a convicted person, the 

aggregate of the consecutive sentences passed against him under this section shall be deemed 

to be a single sentence.” 

That is, by virtue of Section 31, the sentences run concurrently only if the court so directs. If 

not so directed, the sentences run consecutively.
43

 In Kamalanantha v. State of T.N.
44

, the 

Supreme Court held that the term “imprisonment” under section 31, CrPC also includes “life 

imprisonment”. 

                                                           
42

 Limit of punishment of offence made up of several offences— 

Where anything which is an offence is made up of parts, any of which parts is itself an offence, the offender 

shall not be punished with the punishment of more than one of such his offences, unless it be so expressely 

provided 

[Where anything is an offence falling within two or more separate definitions of any law in force for the time 

being by which offences are defined or punished, or where several acts, of which one or more than one would 

by itself or themselves constitute an offence, constitute, when combined a different offence, the offender shall 

not be punished with a more severe punishment than the court which tries him could award for any one of such 

offences].  
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In Muthuramalingam v. State
45

, , the Supreme Court had an interesting question before it: 

“Whether consecutive life sentences can be awarded to a convict on being found guilty of a 

series of murders for which he has been tried in a single trial?”in this case, the appellants had 

allegedly  committed several murders, and subsequently they were found guilty and 

sentenced to imprisonment for life. And, sentence of imprisonment for life for each one of the 

murders was directed to run consecutively. The Supreme Court approvingly quoted the 

following observation made by a three-judge bench of the Court in O.M. Cherian v. State of 

Kerala:
46

 

Section 31(1) CrPC enjoins a further direction by the court to specify the order in 

which one particular sentence shall commence after the expiration of the other. 

Difficulties arise when the courts impose sentence of imprisonment for life and 

also sentences of imprisonment for fixed term. In such cases, if the court does not 

direct that the sentences shall run concurrently, then the sentences will run 

consecutively by operation of Section 31(1) CrPC. There is no question of the 

convict first undergoing the sentence of imprisonment for life and thereafter 

undergoing the rest of the sentences of imprisonment for fixed term and any such 

direction would be unworkable. Since sentence of imprisonment for life means 

jail till the end of normal life of the convict, the sentence of imprisonment of fixed 

term has to necessarily run concurrently with life imprisonment. In such case, it 

will be in order if the Sessions Judges exercise their discretion in issuing direction 

for concurrent running of sentences. Likewise if two life sentences are imposed on 

the convict, necessarily, the court has to direct those sentences to run 

concurrently. 

Conclusion  

It is axiomatic that “The criminal law adheres in general to the principle of proportionality in 

prescribing liability according to the culpability of each kind of criminal conduct. It 

ordinarily allows some significant discretion to the Judge in arriving at a sentence that 

reflects more subtle considerations of culpability that are raised by the special facts of each 
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 (2015) 2 SCC 501 at 509-10. Emphasis added. Also see, Duryodhan Rout v. State of Orissa, (2015) 2 SCC 

783where the court held that that since life imprisonment means imprisonment of full span of life, there was no 

question of awarding consecutive sentences in case of conviction for several offences at one trial.  



                                                                             
 

 

case. Punishment ought always to fit with the crime.”
47

 Judge has to take into account the 

relevant facts and analyse them in view of the restriction laid down under the various 

provisions under substantive and procedural criminal law. The discretion that judge exercises 

is in a way a „weak discretion‟ which hedges her ambit of functionality. Therefore, a judge 

should confine herself to the confines of statutory limitations which aim at ensuring justice in 

true sense.     

Summary:  

The concept of punishment under the Indian Penal Code, 1860 is varied as it comprises of 

punishments like fforfeiture of property, fine, imprisonment (rigorous and simple), 

imprisonment for life and capital punishment. While fforfeiture of property and fine are 

focused upon depriving the convict of his financial means, punishment like imprisonment 

(rigorous and simple) and imprisonment for life are focused upon deprivation of liberty of the 

convict. Moreover, there are so many dimensions associated with these forms of punishment. 

Punishing an individual for a crime committed has to be in consonance with the principles of 

fairness of procedure as well as substance. Whatever the punishments may be, legal system 

has its inbuilt restraints (statutory/by judicial pronouncements) against the arbitrary or 

unlimited imposition of the same. These restraints percolate through the notions of due 

process   model. Section 354(3) of the Criminal Procedure Code, 1973, for example, presents 

one perfect occasion of recognition of due process by demanding special reasons to justify 

award of death penalty. Also, section 235(2) of the Cr.P.C and section 248 (2) of the same 

Code provides opportunity to the convict to take part in the process of sentence-hearing, 

wherein he can produce his socio-economic-cultural backdrop for the consideration of the 

court. 
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