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UNIT 28 THE PAYMENT OF GRATUITY 

ACT, 1972 
Objectives 

The Objectives of this unit are to: 

discuss the salient features of the Act • 

• present selected case law on the subject 
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28.1 GENESIS OF THE ACT 

Gratuity as an additional retirement benefit has been secured by labour in numerous 
instances, either by agreement or by awards. It was conceded as a provision for old 
age and a reward for good, efficient and faithful service for a considerable period. 
But in the early stages, gratuity was treated as a payment gratuitously made by an 
employer at his will and pleasure. In the course of time, gratuity came to be paid as a 
result of bilateral agreements or industrial adjudication. Even though the payment of 
gratuity was voluntary in character, it had led to several industrial disputes. The 
Supreme Court had laid down certain broad principles to serve as guidelines for the 
framing of the gratuity scheme. They were 

1. The general financial stability of the concern; 
2. Its profit-earning capacity;  
3. Profits earned in the past; 
4. Reserves and the possibility of replenishing the reserves; and  
5. Return on capital, regard being had to the risk involved. 

The first central legislation to regulate the payment of gratuity was, the Working 
Journalists (Conditions of Service). and Miscellaneous Provisions Act, 1955. The 
Government of Kerala enacted legislation in 1971, for payment of gratuity to workers 
employed in factories, plantations, shops and establishments. In 1971, the West 
Bengal Government promulgated an ordinance which was subsequently replaced by 42 

 



 

The Payment of Gratuity the West Bengal Employees' Payment of Compulsory Gratuity Act, 1971. After the 
enactment of these two Acts, some other state governments also voiced their 
intention of enacting similar measures in their respective states. It became necessary, 
therefore, to have a Central law on the subject so as - 
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1. To ensure a uniform pattern of payment of gratuity to the employees throughout 
the country, and 

2. To avoid different treatment to the employees of establishment having branches 
in more than one state, when, under the conditions of their service, the 
employees were liable to transfer from one state to another. 

Hence the Government of India enacted a legislation on gratuity. The Act came into 
force from September 16, 1972. The Payment of Gratuity Central Rules also came 
into force from September 16, 1.972. 

28.2 OBJECT OF THE ACT 

The Act provides for a scheme of compulsory payment of gratuity to employees 
engaged in factories, mines, oilfields, plantations, ports, railway companies, motor 
transport undertakings, shops or other establishments and for matters connected 
therewith or incidental thereto. 

28.3 APPLICABILITY 

The Act is applicable to: 

1. Every factory, mine, oilfield, plantation, port and railway company; 

2. Every shop or establishment within the meaning of any law for the time being in 
force in relation to shops and establishments in a state; in which 10 or more , 
persons are employed or were employed on any day of the preceding 12 months; 

3. To every motor transport undertaking in which 10 or more persons are employed 
or were employed on any day of the preceding 12 months; 

4. Such other establishments or class of establishments in which 10 or more 
employees are employed or were employed on any day of the preceding 12 
months, as the Central Government may, by notification, specify in this behalf. 

A shop or establishment once covered shall continue to be covered notwithstanding 
that the number of persons employed therein at any time falls below 10. 

28.4 DEFINITIONS 

Completed Year of Service 

The term `completed year of service' means continuous service for one year. An 
employee shall be said to be in continuous service for a period if he has, for that 
period, been in uninterrupted service, including service which may be interrupted on 
account of sickness, accident, leave, absence from duty without leave (not being 
absence in respect of which an order imposing a punishment or penalty or treating the 
absence as break in service has been passed in accordance with the standing orders, 
rules or regulation governing the employees of the establishment), lay-off, strike or a 
lockout or cessation of work not due to any fault of the employees, whether such 
uninterrupted or interrupted service was rendered before or after the commencement 
of this Act. 

1. Where an employee (not being an employee employed in a seasonal 
establishment) is not in continuous service within the meaning of the above 
clause for any period of one year or six months, he shall be deemed to be in 
continuous service under the employer if he has actually worked for 190 days 

 



 

Laws for Labour Welfare during the preceding 12 months in an establishment which works less than 6 
days a week and 240 days in any other case; 
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2. Further, for determining the continuous period of six months, an employee 

should have completed 95 days in an establishment which works for not less 
than 6 days in a week and 120 days in any other case. 

Employee 

An employee is a person (other than apprentice) employed on wages (no wage 
ceiling) in any establishment, factory, mine, oilfield, plantation, railway company or 
shop, to do any:-skilled, semi-skilled or unskilled, manual, supervisory, technical or 
clerical work, where the terms of such employment are express or implied, and 
includes any such person, who is employed in a managerial or administrative 
capacity, but does not include any person who holds a civil post under the Central 
Government or a State Government, or who is subject to the Air Force Act, 1950, the 
Army Act, 1950, or the Navy Act, 1957. 

The fancily consists of 

i) In the case of a male employee, himself, his wife, his children, whether married 
or unmarried, his dependant-parents and the widow and children of his 
predeceased son, if any; 

ii) In the case of female employee, herself, her husband, her children, whether 
married or unmarried, her dependant parents, and the dependant parents of her 
husband, and the widow and children of her predeceased son, if any. 

A female employee can exclude her husband from her family by a notice in writing to 
the controlling authority. In such event, her husband and his dependent parents will 
not be deemed to be included in her family unless the said notice is subsequently 
withdrawn. 

Wages 

The term `wages' under the Act means all emoluments, which are earned by an 
employee while on duty or on leave in accordance with the terms and conditions of 
his employment and which are paid or are payable to him in cash and includes 
dearness allowance, overtime wages and any other allowance. 

Retirement 

The term- "retirement' has been defined under the Act as the termination of the 
service of an employee otherwise than on superannuation. Superannuation means the 
attainment of such age by the employee a$ is fixed in the contract or conditions of 
service as the age on the attainment of which he has to leave the employment where 
there is no such provision, then attainment of the age of 58 years by the employee. 

28.5 PAYMENT OF GRATUITY. 
Section 3 authorises the appropriate- government to appoint any officer as a 
controlling authority for the administration of the Act. In Maharashtra, the labour 
courts in different localities are notified as controlling authorities and the President, 
Industrial Court; is an appellate authority under the Act. ` 

Gratuity is payable to an employee on the termination of his employment after he has 
rendered continuous service for not less than 5 years - on his superannuation; or on' 
his retirement or resignation; or on his death or disablement due to accident or 
disease. However, the completion of 5 years of continuous service for earning 
gratuity is not necessary if the termination of the employment of any employee is due 
to death or disablement. In case of death of the employee gratuity is payable to his 
nominee or to the guardian of such nominee. 

For every completed year of service or apart, thereof its excess of six months, the 
employer has to pay gratuity to an employee at the rate of 15 days wages based on the 
rate of wages last drawn by the concerned employee. In the case of Piece-rated 

 



 

The Payment of Gratuity employee, daily wages are computed on the average of the total wages received by 
him for a period of 3 months immediately preceding the termination of his 
employment. For this purpose, the wages paid for any overtime work will not be 
taken into account. In the case of an employee employed in a seasonal establishment, 
and who is not so employed throughout the year, the employer shall pay gratuity at 
the rate of 7 days wages for each season. 
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The amount of gratuity payable to an employee is not to exceed rupees three lakhs 
and fifty thousand. 

The right of employees to receive better terms of gratuity under any award or 
agreement or contract with the employer is not taken away by this Act.  

28.6 FORFEITURE 

If the services of an employee have been terminated for any act of wilful omission or 
negligence causing any damage or loss to, or destruction of, property belonging to the 
employer, his gratuity can be forfeited to the extent of the damage or loss so caused 
to the employer. The gratuity payable to an employee can be wholly forfeited, if the 
services of such employee have been terminated for his riotous or disorderly conduct 
- or any other act of violence or an offence involving moral turpitude committed by 
him in the, course of his employment. 

28.7 EXEMPTION 

The Act provides for the grant of exemption from the operation of the Act to any 
person or class of persons if they are in receipt of gratuity or pensionary benefits not 
less favourable than the benefits conferred under the Act. 

28.8 NOMINATION 

An employee who has completed one year of service has to name his/her nominee in 
the prescribed form. An employee in his nomination can distribute the amount of 
gratuity amongst more than one nominee. If an employee has a family at the time of 
making the nomination, it has to be made in favour of one or more members of the 
family. If nomination is made in favour of a person who is not a member of his 
family, the same is void. However, if the employee has no family at the time of 
making a nomination, he can make the nomination in favour of any person. But is 
such employee acquires a family subsequently, then such nomination becomes 
invalid forthwith, and thereafter the employee has to make a fresh nomination in 
favour of one or more members of his family: Nomination once made can be 
modified after giving due notice to the employer, If a nominee predeceases the 
employee, a fresh nomination is required to be made: 

A person who is entitled to gratuity has to apply himself/herself or, through an 
authorised person to the employer for gratuity within the prescribed time. Even if the 
application is made after the prescribed time, the employer has to consider the same. 
Similarly, the employer has to give notice to the person entitled to gratuity and to the 
controlling authority immediately after it became payable, specifying the amount of 
gratuity, and thereafter make .arrangements for its payment. 

28.9 SETTLEMENT OF CLAIMS 

The employee and' the employer or any other person raising the dispute regarding the 
amount of gratuity may make an application to the controlling authority to decide the 
dispute. No appeal by and employer shall be admitted unless the employer produces a 
certificate of the controlling authority-to the effect that he has deposited with the 
controlling authority an amount equal to the amount of gratuity required to be 
deposited or deposits with the appellate authority such amount 
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Section 8 stipulates that an aggrieved employee can file an application to the 
controlling authority for recovery of the amount of gratuity. The controlling, 
authority will issue a certificate to the collector for recovery of that amount. The 
collector shall recover the amount, together, with compound interest, at the rate of 
nine per cent per annum from the date of expiry of the prescribed time as arrears of 
land revenue, and pay the same to the person entitled to it. 
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28.10 OFFENCES AND PENALTIES 

Section 9 declares certain acts as offences and prescribes penalties for them. 
Whoever, for the purpose of avoiding any payment to be made under this Act, makes 
or causes to be made any false statement or false representation, is punishable with 
imprisonment up to 6 months and/or fine upto Rs. 1,000. 

No court shall take cognizance of any offence punishable under this Act unless a 
complaint is made by or under the authority of the appropriate government. 

28.11 MISCELLANEOUS 

Gratuity amount cannot be attached in execution of any decree or order of any civil, 
revenue or criminal court. 

Notwithstanding anything contained in any other enactment, instrument or contract, 
the provisions of this Act would prevail. 

The Act confers power on the appropriate government to make rules for the purpose 
of carrying out the provisions of this Act. 

The Act also empowers the appropriate government to appoint inspectors with 
various powers to inspect documents and ensure payment of gratuity to the 
employees as prescribed under the Act. 

28.12 CASE LAW 

The word "15 days' wages" has been interpreted differently by different judicial 
authorities. The conflicting judgments of the different High Courts regarding mode of 
calculation of gratuity was finally set at rest by the judgment of the Supreme Court 
between (a) Digvijay Woolen Mills Ltd. and Shri Mahendra Prataprai Buch and 
between the Maharana Mills Ltd. and Shri Gopaldas Ladhabhai Kakkad. In these 
appeals the question came up how to calculate 15 days wages for the purpose of 
Payment of Gratuity in terms of Section 4(2) of the Payment of Gratuity Act. In one 
case, the appellant-company calculated the amount of gratuity on the basis that 
fifteen days' were half of the company wages last drawn. The respondents demanded 
an additional sum as gratuity on the ground that their monthly wages should be taken 
as what they got for 26 working days and their daily wages should be ascertained on 
that basis, but not by just taking half of the wages for a month of 30 days of fixing 
their daily wages by dividing monthly wages by 30. According to the Supreme Court, 
the pattern followed by the method of 26 working days appears to be legitimate and 
reasonable. Ordinarily, of course, a month is understood to mean 30 days but the 
manner of calculating gratuity payable under the Act to the employees who work for 
26 days a month followed by the Gujarat High Court cannot be called perverse. 
Treating monthly wages as wages for 26 working days is not anything unique or 
unknown as is evident from the Supreme Court decision in Delhi Cloth and General 
Mills Ltd. vs. Workmen (1969 II "LLJ 755). The expression "average of the basic 
wages" can only mean the wage earned by a workman during the month. The 
Supreme Court held that the mode of calculation of gratuity would be to divide the 
monthly wages by 26 and then multiply by 45 (1980 II LLJ 252). 

In Tournamulla Estate vs. Workmen (1973 43 FJR 403), the Supreme Court held that 
the object of having a gratuity scheme is to provide a retiring benefit to the workmen, 

 



 

The Payment of Gratuity who have rendered long and unblemished service and thereby contributed to the The 
Payment or Graialty Act, 1972 prosperity of the employer, It is, therefore, not correct 
to say that no misconduct, however, grave, may not be vested with forfeiture of 
gratuity. Misconduct could be of three kinds: (i) technical misconduct which leaves 
no trail of indiscipline; (ii) misconduct resulting in damage to the employers' property 
which might be compensated by forfeiture of gratuity or part thereof; and (iii) serious 
misconduct such as acts of violence against the management or other employees or 
riotous or disorderly behaviour in or near the place of employment, which do not 
directly causing damage, is conducive to grave indiscipline. The first should involve 
no forfeiture of the amount equal to the loss directly suffered by the employer, and 
the third will entail forfeiture of gratuity due to the workman in its entirety. The 
principle which is incorporated in the Payment of Gratuity Act is conducive to 
industrial harmony and is in consonance with public policy. 
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Gratuity is paid in consideration of past service and the definition of the term 
"employee" is couched in a language which admits no periodical limitation (Sarabhai 
Chemicals vs. A.A. Patel 1978 I LLJ 105). 

In case of rival claimants to gratuity under the Payment of Gratuity Act, Civil Court 
has. jurisdiction to go into the disputed matter (Asha Devi Jauhar vs. Sharda Devi 
1978 II LLJ 345). 

A company having its main place of business of textile mill in one state and a branch 
mill in another state would fall within Section 2(a)(i)(b) of the Act and appropriate 
government, in relation thereto, will be the Central Government (Binny Ltd. vs. 
Commissioner of Labour & Ors. 1980 57 FJR 139). 

For calculation of gratuity the factory will be a seasonal establishment in respect of 
those persons who work- seasonally and will be non-seasonal establishment in 
respect of others who are engaged throughout the year (Consolidated Coffee Ltd. vs. 
Uthaman 1980 I LLJ 83). 

Gratuity is payable if the termination of the employment is after the date of coming 
into force of the Act for that period during which the employee came within the 
definition of "employee" within the meaning of the Act. A person whose services are 
terminated for the reasons mentioned in section 4(1) of the Act after coming into 
force of the Act is entitled to payment of gratuity, if he has rendered continuous 
service for not less than five years for that period during which he satisfied the 
definition of employee under section 2(e) of the Act (The Management of Goodyear 
India v Shri' K.G. Devessar 1986 I LLJ 25 S.C.). 

A local authority created under the Delhi Municipal Corporation Act is an 
establishment governed under the Payment of Gratuity Act (Municipal Corporation 
of Delhi v V.T. Naresh 19861 LLJ 323). 

Merely stating that the employees went on an illegal strike and thereby caused a 
heavy loss to the company is not a ground for denying gratuity (Bombay Gas Public 
Ltd. Co. Vs. Papa Akbar & Anr. 1990 II LLJ 220). 

28.13 SELF ASSESSMENT QUESTIONS 

1. What is the object of the Payment of Gratuity Act, 1972? 

2. Which are the establishments covered under the Act? 

3. Who is an employee under the Act? 

4. What are the benefits payable under the Act? 

28.14 ANSWERS TO CHECK YOUR PROGRESS 

Write "True" (T) or "False" (F) against the following statements: 
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(   )   1. The Act is applicable to shops and establishments in a State, in which 10 or 
more persons are employed. 

(   )   2. An employee is a person employed on wages not exceeding Rs. 2,500 per 
mensem. 

(   )   3. Completion of 5 years of continuous service for earning gratuity is 
necessary if the termination of the employment of any employee is due to 
death or disablement. 

(   )   4. The amount of gratuity payable to an employee is not to exceed Rs. One 
lakh. 

(   )   5. The right of employees to receive better terms of gratuity under any award 
or agreement or contract with the employer is not taken away by the Act. 

(   )   6. In case of rival claimants to gratuity under the Payment of Gratuity Act, 
civil court has jurisdiction to go into the disputed matter. 

(   )   7. The mode of calculation of gratuity would be to divide the monthly wages 
by 26 and then multiply by 15 

Answers: 

(1) True   (5) True 

(2) False   (6) True 

(3) False   (7) True 

(4) False 
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